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her apolication for meaherahip in the sSutual Protective Learue, 
namely “6 yeare, bul that ghe was of the are ef 4 years and up- 
wards, at which ave she gra not sligible for sembershin in ths 
said scoiety: that is ascordarce with the application, the bene- 
Fit certificate and the sonmstitaution and by-laws of the deferdert, 
uid statement senstituted a warranty: that the statemant aa to 
her ase wae notrue, false ard fraudulent and thereby the benefit 
sertificate became wholly mull and veld. (2) that in thos applics- 
tion for senhershis the insured stated she was not subject te or 
had had, asone Gther disesees, sancor or tumer; that the insured 
warranted the said statement to be true, oat that her statement 
waa untrue, Paloe and Preudwlent, and that thereby the benefit 
certifieste eax» rendere@ whelir nuli and vetd. (2) That the ine 
sured, in reapemse te the question *Is your life now tneured?” 
anpwered "<o;:* that said enawer was warranted to be tree, but 
thet 1t+ waa in fset untrue, false erd fracdulert, and thereby the 
benefit certificate veeame eholig null and void. {4) That the 
insured did net salen the appliastion in question sherein ¢aid 
anuesrs were made: that the insured sho wae allerced to hava sired 
me petition for member: 32 was sot the same person who eigved the 
#aic application and gas * the sarge person who was examined for 
masbership: «and ge there the banafit sertificscate which was 
4 wpor the ae app aigation 4ae preoured by fraud, olreum- 
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vention ard nn cal marranty + furthermore, that the said appli- 


ee 


cation wee sized by aona person < sther them “ary o’Srien, falsely 

reprosanting hear F Ages amnaitiece of health and the fact that thers 

was © ther insuranes on hor (aits: which statementa sere conetituied 

warranties by ee sypbioa ition ‘and the previsions gontaine’a im the 

benefit sortifioxts -~_ the constitution and by-laws of the Aerentant. 
On the: ‘iter af the sass befors the court without & ‘ary, 

the court roimd. the issues for the plaintiff and esnesued rlain- 

tiffs dauxges — ah ve $1ce8; from the Judgement entered on 
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said firding defendant has gued ont this writ ef errer. 
JUSTAGE PAS delivered the orinior of thse scurt. 


Among the many propesitions ef laze held by the court 

wae the follewing: 
*fhe aourt holda paced under the certificate of 
urenen issued te Vary oforien, ¢ecessad, herein, the 
Pace age #as between “taent ty faa) and Fifty-five (55) 
years inclueiwe, and iv the ania SAPY O'iwlen, deaessed, 
w68 Of @ greater axe at the time af her ayppligation for 
weeboerehic in esi: scciety ther fifty-five (54) years, 
the sertifiesnts is mall and void,” 

This Indigatea the principle of law aprliad by the court 
tG the facts in evidence upon the trial, on the centention of the 
aefendant that the insured at the time she nade the avoplisation, 
| was not of the axe stated in her alisged petition or application 

for werbershin: and it being wnirae, false ani fraudulent, ren- 
Serei the bexnae?it sertifieate shelly mull and woid. 

Jpen this fleawue plaintiff? piece4 in evidence the benefit 

certificate: the fact that the insured died om Gateber fe, 121s: 


ani that plaintiff? was the Seneficiary mentioned in tha benefit 
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osrtifiscate, 

Defendant, on ite behalf, introduced the application er 
petition of vary 6'@rlen for mombership in the deferdart orrzaniza- 
tion. $aid appiliostion sontains, anons other thires, the follow- 
ins statenonter 

ubisetea of your oe petition for semberahip im council 


aie of £1900, 4% 46 If was 


2g smd for a banefi ; 
o> 1887, and #a% S4 yeare of are 


born on the first po or © 





a "Zi, “sry Otarien, having becore acquainted with the 
aa 


re 


— | at my isst birtheday, and am S4 yeare at sy nearest birthe 

Ge , day. +: = J de hereby varPant the trothfulness of the state- 

a / sente in this petition and eoneent avl agree that any untrue 
er fraidulent statecont node. hersin or to the ¥edieal Exacinsr, 
or sny eongsalment of facts by me ir this petition, shail 

a forfP@it the rishte of myself ie r benetioleries to all benefits 

. ‘e_ -and privileges herein.” 

ay. . che ‘statement is then signed * sary O*Srien." After this siagna- 


“ture follows & dist ef 45 questions propounded to har by the 
-a*h i iy he ore Cummins» at “the end of thess questions 
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gopeara ths follosing larsusges 


“} hereby adopt a3 sy owm the foregocins anawera 

and atetemsnia Prom 1 te 45 inelusive, wheather gritten 
—.. oy me Of not, and declare ond werract that they are full, 
aouplets and true te the beat of my knosleteve and belief, 
god i apped thst the fmath of each answar and atateonent. 
mentioned above shall bs a eerdition preeadent to ary bini- 
ing, gontrast leawed wren the faith of the foregoing anawars. 
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LA 


Pas 


°] furthers acres thas the forecolne anseere and 
statensnie together with the preacdins declaration, shall 
form the baaia of the enatrest Sstueen as ant the atuali 
Protective Leacus, ard shall corstitute varrantics eof sane, 
and are offered by me aa a consideration of ths contract 
appiled,fer, ard are hereby pade « part of eny benefit eer- 
Liticate thet say be iagued upan thie apnldeation and shall 
be deemed anc tuken an part af sueh sertificsatea: that thia 
aypiiertion may bo paterrad to in asid benefit cartificate 
¥@ tne basis thereat, ard that they shall be oonatrusd to 
j— sether a3 a part of my somtract.* (italics ours. ! 


Then Tolloes the sisnature of Mary Olorien, the ineured, 
im wigw o? the Porassine langcuaze, must not the state~- 

mont @F the ineured #ith raference te her are be sonsidered 24a 2a 

asvlarstion indtoeniert avd entirely senarate fron the answers 

made by her t¢ gueationa 2 tc 48 propourmted by the medisal examiner? 

én @xamination of the applicsetion ehoee that over her sipnature 

$°@ Warramis the daclarstion 2s to her ate <«- shish ie one of a 

Humber of recitals » te ke true, and thers ie ne qualifieation tn 

that warrenty. the answers to the questions are elac warrented td 

be true, over her signature, put there is thia qualification, ? To 

the best of her krnovledge ant beltef.* The benefit certificate 

iteeif states thet it fa tesved “in consideration of the staterents 

MASc Kno warranted’ br said member in his application end medisal 

exainetion, both ef which are hereby made a part cf the contract 

ef membership.” (italiazg ours.} in our opinion, these fasta and 

Ciruunstances clearly imdicate that the daciaration and the medical 

exatinatlion, though apparently parts of ons instroment, vers iIn- a 
tended to be distinct ard ceparate. fhe insured herself, in aerate 
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"“} Purther agraa that the forezeinz acewers and 
statenente together with the preasdinr desleration, shall 
Form tha basis of the contract betyeen me and the “tual 
Pratective Lengua, anh ahall sometituts warrsnties of same, 
amd are offerset by me a3 & Songlderstion ef the contract 
wepiies for, and are hereby made 2 part of any bensPit sere 
tifieate that say bo lagued wunen this seplisation and ehall 
be deemed att tala as tart a? aaah certi?’ Leate,* 





sieariy recogriasd that distinction ant agguisased therein. that 


atarar2g to her sca wis Fistinet Prom the sare 


"i % 
the warranty «ith 3 
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ranties with reference 26 questions i to 4%, was reeognized by the 
court bsics, in hoiting tre crdnoisie of law already vet forth end 
in refusing to Agld that the atsower *"e" ts the question “Are you 
now ineured!" 41: gometitutie - serracty. ‘“orsever, counsel for ape 
P@llee, in Alz oral arsument bsfore this court, frankly sdnitted 
that the atatesent with raferensé te the age of the irsurad pre- 
sented a ditfersnt question ther the answera to questions 1 te 45 
heretofore referred to; he enreedicd that the ctateren$ as to arse 
@ac in the netore of a warranty, thile the anawera to the <= quese 
tiona wsre in tha nature of representations which, before they could 
be conoicered by the sourt as determinative of the issue, zust he 
gsigw tc have bean willfully fsloo art material te the risk, te 
contended, however, thet the teoth or taréruth of the staterent as 
to ihe age of the insured, which goa comitted to be a warranty, was 
&@ question of fact, amd that tha finding of the court on this ques- 
tion was not clearly and wanttestir againat the weight of the evid- 
wise, ‘This brings ua in the avidense offeret on tehalf of the de- 
forniemi, teat the atatanent made in gatd appliantion sa ts the age 
Of tite ingured, gas witrae. 
on bemal? of the dufandant thare were read in evidence 
thres poiislas of insurance ieaued cm the iff’ of the said vary 
'arion, sy the Setrcpoliten Lifs Insurance Company. They were 

isguat respectively on Decevther 1“, 1°95, August 15, 199%, and 
Gsteber 7, i991, The applications upon #hich these polisics of 


ara 
insurances gers tasved,slao in evidence in thia cause. ‘These bear 
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the sismature cf the Insured by her mark. ‘They appear in the 
reoerc aa defendant's exribita th, 14 ard I<. Im the first, her 


birth ls given eo Sar, 1843, ani in the ather tee, as Hay, 1045. 


in his triesf and om the oral argument, someel for plaine 


ot 
ba 
by 
’ 
B 


birteinet? thot theae applteationsa vere net in evidence. 
Stiuneed Pas deatendant in biz brief stetes that the annlications 
Fer tia ASauransce wore ate ithe te avttosmad to shee that the ine 
Suret garpied other tnuranee a¢ the time abe annlied for member- 
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Hip im the usPeniort oesantimation., He eentends, however, that 
wiia the apoliastiona 2sc imersanes vere admitted as evidence 
of [39 Path that the inevured earrist other insurance at the tins 

‘ corporation, 

ane applisd for mesbershdp in detendant® yet, having beer admitted 
Foy one puvtpede, they sere ateittet for all eurpeses, amd that 
therefore te statenemtis ecntains’ therein ower the signature by 
mark of the imncured, must be cons'4erec? ag evidences in support of 

ie gontention om thie icons eith refersree to the ase of thea f 
eured, 

ier a gapreful sxestnaticon of the recerd, «a find tht 

toe: reeerd ital? chavs the spplicetions to have been admitted 

in svidsnes, #vitheut any Limit-tien 29 t2 the surnoss thereof: 
fartneruesi, the wecord shows no objection to thsir admission in 
otideuew, hile somes] for plaintiff sontents hers, as he 414 
QRloz, that the apsltAcation? worse not tommetent, yet, having failed 


$0 ohjest to ths 


¥e 


4aission therte? in evidence, an? having saaicr- 

$d “0 grSes-errss oom the astion of the sourt ft adwitting them 

in svidesss, #@ cannot sonsider souneel's contention on the ques~ 
ion OF their cospatansy They ara ir this reser? anid must be 

sonaiacrec by us im sennention with the issue here being discussed. 
inece gopliectione tend te shee that the inaured, dary O*irien, 

&% ths time the benefit certificate ir the caso at bar gas issued, 


Wan at least sore tham 45 years of ane. 
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Refersant farther intreineed ths teaticony ef Mabel 
vieveland, @ nurse, fit at the timc of the teiel wae somasoted 
with the tudereuloats suritariunm of the Samicglpsi Court, bat «ho 

4 


im 19112 was a repromemtative of the visiting Surees association, 


and e3 a mewber of that cryanizction ahe dic cork far the Zetrepel< 


iten Life insurar Sempeny., Ghe testified th:.t shea calisd upon 
the ingured in cormmection with work dere by the aascstation fur the 


setrepoliter Sommery: that or ome of bar visite, sks saz one of the 
atorementione’ policies: ari supliad tae number thsrefrom, in send 
ing in her reeert or a gar ta the istrepelitan Gexpang. Thies wit- 
nese further testi tier ai the time she vieited the tssered she 
(the insuret} lived sith Ser fiugstar, ira, Shdget dannon; that 
ths appearanss of ®wr Pace vis lites sm cli leiy'sa, Rar atin was 
wrinkled, and that her hands appeased Likes thave ef an old lady: 
ard in responze te fhe quettion whi«t she meant thereby, an» said, 

‘hy, & person zhoae Saws art all shtivelled amt salieused between 
the bones, and the Mingers mot s$eaisht." Ghee further teetifiad 
that the insured appeared 46 S¢ oror 7% gaara of age 

Pranace Dot and Lema Prenuhn tectitied that sitnenugh they 

hed never seem the inavred in her lifstine, they did wee her dead 
in her casket: thet her hele ene story, end Aer countcnanss uminkled: 


that she appesred te >e abeat FE sears 
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Y 


age, festineny of a aime 
ilar sharaster was given “yy fost Bowe ig, “aceeer, Sal esen the 
insured in her lifetime oVAle living wit: hes daughtar Srédget 
Cannon, whom he mex very gull, 

Seidset Ganvon, 2eigstor of tha imaure’, and beneficiary 
under tha polteiea tasuedt ty the tetrorolitan Life inaguraunse Jone 
peny to ahich we have alpeady adverted, sag galled 24 « witness by 
ths defendant. “hile awesl Por both sides sontend that nor tease 
timeny is favoranle to their recpectivs cerntenttiors, yet as we read 
the eVidercs, se believe it is mers ceneictert with the contention 
of the déefeniani, 
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Ageinst Shas testinory, the plaintiff? 12 Porasd to 


resis upon the ovideria¢ of the plaintiet, whe steted that the 
insured, in her opinion, @i3 a woman of about SO or 35 years of age 
the tastimony of Jaraa O'frten the uniertabor, who axnresss¢ the 
opinion thet the insured was betwoen 8° and 4&9 years of are: and 
£5G sertifisate of the nedfieal examiner which waa attached to the 
appligation., Aas aa Peed this oartifieate, it has no important 
bearing upon ts Lasue hers being @isougaad. 

S2ile we recogntzs that ths suréen of proef on this con- 
tention is upon the deferdant, yot we believe from a reaiirs of 
the racoril in this case, that the diferternt clearly established 
ita contention by a presponderanca af the evidence, and that the 
Pinding of to seurt 25 olearly and sarifsatiy agairst the setght 


f the evigense, Trerefere, rmitr shet wule sid dew in the ease 
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Imasmuch ag thie sause must be tried szsir, #o refrain 
frox expressing an opinion er ery of the other issues presented 
im this arit ef error. 

Per the reasons hersirabeve aasiemet, the fudgment of the 


funicipne] Court Fill be reversed smd the gauss remanded. 
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STATHMEET OF SHE CARE. This ts a suit brought in the “umi- 


ee ee ee el rel et tel gel ee 


Plaintire in irror. 


josh 


Sipsl gourt of Chisase by Bobert FE. Devereaux and John b. Rubly, 

dcins business as Gevereaux & hubly, hereinafter referred to az 

the plaintiffs, againat Ke. o. Jehu, hereinafter referred to as 

the deferdant, for commissions allesed to have been earned ir pro- 

curing & purehasear for certain property of the defendant. 
Pisintiffs, in their atatesent ef olaim, allexze that the 

defendant, on or about Jume 1, 19135, employed them to secure 


cffers of purshase for his real estate row 493 4412 Fagnolia 


cert. om whatever purchaas price was paid him by ary purchaser 
broeucht to Aim by reason of the efforta of the plaintiffs; fur- 
ther, that plaintiffs seoured an offer from one LT. Hosenthal for 
the purchases of defendant's property, of 99,9905; that defeniant 
shertiy after ssid offer waa aubmitted, negotiated a sale of the 
esid property for $0,900 to the said Or. Acserthal; that by vir- 
tue of the avzreerent entered into, the sale by defersiant to the 
gaid or. Rosenthal was ths result of thair efforts, and thereby 4d6- 
ferdant becasue bound to pay plaintiffs the sua of $225. 

fo this statesert of elain, defendant filed an sfPfidavit 
(, Of morite «herein he denies oategorically the allegationa in 
~plaintires' atatesent of claim. Jefendart, however, adwits that 
) he 4id sell the property to or. Rosenthal, but allezes that the 
) %al¢ was not made through the efforts of the plaintiffs but through 


| 8 party or broker other than plaintiffs. 


avenue in Ghicace, Illinois, and screed verbally tc pay ¢ 1/2 per 
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ahe court, wpon trial at the case without a jury, found 
the issues for the plaintiffa, and om such firding entered fudz- 
to reverse 
ment for cau: framxgmexanterinexes which aeferdant psa sued out 


this writ of error. 


2, JILTICE PAE delivered the epinion of the ccurt. 

in February, 1915, defendant, K. 3. Jatw, listed for saaie 
#1itS Regelin, Jeneon 4 Company, a real estate firm, his property 
om Hagrelia sverue. Jy resson of a *bling” sadvertiazenert inserted 
in the nesapapers hy the aaid Regelin, Jenson & Jempany, they 
iearned that ore or. It. %. Rosenthal, a dentist. was in the mar- 
ret for some proserty. Thereafter, some time in april, ©. %. 
Harvey, then in the employ of the esid Hegelin, Jeraor * Soxpany, 
@alisd upon or, Rosenthal and submitted te him the property of 
the defendant. It developed that the destor was reslly seting only 


as egent for iiss Jerrett, his fliarcee, Yegotiations were entered 


ee |e 


ints between liarvay on behalf of Rerelin, Jeneaen % Jompany, and the 
doctor, with referense to the purchase of defendant's property. 
en Offer of 77,0950 was made by Or. Hoasnthal to sre Harvey, accom 


panied by a chegk for ($360 given him as a deposit. This was sub- 


w= 2 lea 7 


mitted to the defendart, who refused tc accent $9,999 unless it 
wae net to hin. darwey, however, insists’ on a sorsission of at 
least (22%. the refusal of thie offer was repobted to or. Hossn- 


thal, the destor renewed the lease or the presises then oacupied 


— a SCO 


by his and Lleoked at other property. This 411 teer place during 
April, «hile #arvey was in the auploy of Kegelin, Jenson & Company. 
Or. Resentiul alao teatified that some time in june or July he 
; arransed with others to buy property in another leeality, amd paid 
& oertein devesit in accordance with that arrangetsnt. in June, 
12iZz, Hervey left the employ cf Hegelin, Jenson £ Company and ime 
mediately becaze asanciated with the plaintiffs, ancther real ¢state 
firm, and 3arwey states that he advized defendant of this fact. 
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Harvey claims that while with the plairtirfs’ fire he continusd 
} amisavorins ta @isvese of defendant's property and in aiscuasing 
the matter with him, the nares of Dr. Hesernthal as & proapestive 
| purchaser waa sentioned, 
4 in July, 1913, Er. F. Y. arford, with whom defendant had 
also taken wp the anle of his property, heaving learned from de- 
; ferdant that br. Hasenthai waa in the market fer property, called 
om the dector ard renewed negetiations for the sale cf defendant's 
| property, ami ths defendant claims that a2 a reanit of these neso- 
tiationa, or. fesenthal purchssed the property fer 49,9090, <Arford 
wee paid a sosLagicn of §5¢. 

the contention of the plaintiffs is, that although darvey 
firat met or. Hezenthal #ehile comnected with Perelin, Jenson & 
Company, yet after he left them and eames with the plaintiffs, he 
had retained or. Eosenthal as a susteomer of ths plaintiffs, and 
that the aale te or. Hosenthal was the result of his renewed sfforte 
while #ith the plaintiffe. 

Hefendant maintains, however, that all that Harvey aid in 
eailing Or. Nogenthal's attention to defendant's property wac done 
while he wae employed by Regelin, serngon & Compeny; that at no 
ties while aith the plaintiffs di4 any ef his acts result in keep 
ins the doctor interested in the defendant's property, or lead to 
the sonsummation ef the tramsaction; that Hesenthal, pricr to dar- 
vey’s going with plaintiffs, had abarsiened 211 intention of buying 
the property, and that nothing whatever was done by Harvey, sither 
individually or as a representative af the plaintiffs, to induce 
ot. Hosenthal te renew the negotiationa which led to the purchase 
of the preperty: that, om the contrary, the deal was closed through 
the efferts of one Arford who had had the property two yeare before 
it wae listed with Regelin, Jenson & Company, and with shes deferd- 
ant had again placed the property for sale in July, 191%. 
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The real iseue in this case 13, whather or not Harvey, 
while comnected wits the plaintiffs, rendered any serviess which 
resulted im the sale of the preperty by the defendant te Or. Eosen- 
thal. 

Yen thia question the testimony of or. Nosenthal baconss 
important. 8 was salled as a witness, both by the plaintiffs and 
the deferdart, and newhere, neither in the trial below nor in the 
briefs ard arent presented by sither side, has his credibility 
been aitacted. 

Giile teatifying for the plaintiffs, or. Lossrthal atated 
thet sarvwey, after the property had been sven by both Hia< Jerrett 
and himesif, came te him and told him defendant's property might 
be bought for 219,905, ani thet he sade Rim an offer of 58,599, to 
wiich garwey replied, “If you will maze ar offer cf 29,°9°9, i will 
aubsit it+.% Gn eresas-examinetian the deoter ssid thet Harwey etated, 
"You make me an offer of 39,09°, and if Jehu dosan't assept it, I 
will net bother you any mores about it.” That he sade an offer and 
gave Narvey « check for $2°0 as evidense of good faith. Two or 
threa days aftereards Harvey returned and said, "fere's your check, 
doctor,” asd stated that it was no use - Jehu wouldn't accept it; 
and that he further aaid, "I won't bother any sore, at least I won't 
bother you sry mere about it, say be seme tims you may zet gomething 
else:" and that he further stated he didn’t think there sas any 
uas of his trying to gst it for $9,9°°. Or. Resenthal further tes- 
tified that frem that time om he never again heard of iefendant's 
property umtil July @th; that in April he renewed his lease upon 
the presisea sahich he was then occupying, and in June arranged sith 
seversl others to buy in another locality, and deposited sone soney 
to bird the transaction. #a also atated that he had never heard of 
the plaintiffs before the deal sas scleeed, or until the time of the 
trisl, He slso atated that, follesing the return of his cheek for 


8250 by garvey, he abandoned the idea of purchaging defendant's 
Property, 
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Harvey, in Hie testimony, did not contradict ur. Hogen- 
thal as to what occurred whem the offer ef £2,590 wag wade, nor at 
the tine shen bis cheek for 42°50 sae returned. se atated that he 
auboittsd her property to or. osenthal, and further, thet efter 
he had beceme sormested zith plaintiff, he again dilscuased with 
his the purchase of defendant's property. This latter stateent 
wae positively denied by or. Sosenthal. he only other testimony 

hat he save having any bearing on the iasue whether or rot while 
with pleintiff'a firs he did anything te brire about the eale of 
the property te Or. kosenthal, was that after he had left Aegealin, 

P Jenson = Company, he reported to deferdant that fast, and that de- 
forndart asved hie about Or. fesenthal; that he told hin the destor 
had purchaeed an autorobils, had met with am agcident and gas hay- 
ine considersble trouble because of it, but thet he (Harvey) would 
aee hix« in a few days; that he then sent back to see Or. sosenthal. 
Az previously etated, Dr. Heaenthal denied that Harvey ever talked 
avout defendant'a groperty to hin after that ‘ay. 

‘he teetineny of Kobert &. jevereaux of the plaintiff firs 
has ne bearing upon thia isaue, save the inferenos that say De drawn 
froz the fact that plaintiffs did endeavor to geil defendant's prop- 
erty tc other pecple, ameng whom aaa a ‘r. iuntz. 

Defendant, when called by plaintiffs under section 55 of 
the Mumicipal Sourt act, testified that he did met Liat the prop- 
erty «ith the plaintiffa; that he 4id know Harvey was with plain- 
tiffs art that he (sarpvey) had taken Ur. funtz wp to ase his prop- 
erty: <“oreovar, that Harvey, after leaving iegelin, Jenson 4% “one 
pany, ari while comnested with plaintiffs, never subsitted cor dia~ 
ougee? with him ary offer of or. kesenthal for the property; that | 
he again listed the property fer sale with ur. %. 9. arford; that 
ur. arford subsitted Kosenthal's proposition of 79,°°O; that he 
agreed te ascent it providing he (arfoerd) would accept ankg 059 as 


his scoreission. 
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ghiie on the etani a3 a witmeas on Kis own behalf, Re 
gave Bach thy sace testimony, save thet he went irto mattera in 
greuter detsil. it is a fair inference, however, from oli his 
testizeny, that arford heard of Or. Hosenthal throuch tha defendant. 

arford, in his testimony en tehalif cf the dafendant, in 
the mair, correcberated both the defendant and Or. Hoserthali, 44 
to hea the transection was finally closed. 

fn this testimony, we believe the court erred in Pindirg 
the tasues fer the plaintiff. a. iesenthel tlearly testiticsd 
that after the sonversetion ic April «ith liarvey, he (Jarvey) never 
teot up sith him the defendant's preperty, and that it was through 
arford that hs again resumed neretiaticns gulvinating in the pur- 
chase of 4efentant'te preperty; moreover, that he hai abandoned 
the idea ef buying the property. “hile it is trua he did state 
that he was always ready and willing to buy at $9,999, that étate~ 
went must be taren in sonnection with sther circumstances in evid-e 
ence, macely; the fact that he asain leazed the prenises ocoupied 
by him, avd that he arranged to purchase other property, ‘These 
eircusstances tend to show that the decter had astuaily abandoned 
at thie tise, the purchase of defeniant'ts property, and he positive- 
ly stated thet there was no act of Sarvey's that brought ebout the 
resonsiderstion of the purchase of defendant's property. 

Yhere is nothing in the testinony of Devereaux, Jehu, 
or Arford, that in ary way awaintaina the contention of plaintiffs 
in tiie ease. Its only support lies in darvey's statesent, that 
he told deferndart he had changed his position snd telked te hin 
about the gaie of his pronerty, and that thereafter he wae atili 
erdeavorins te sell the property, and that he had kept after or. 
Ae@eenthal in cormestion therewith. 

Plaintiffs in this cass sanmnct recover unicaa what Carvey 


41a awhile in their omployz, sight be considered the procuring cause 
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ef the aale, Tho record is barren of any svidence that ever 
tends to shew that fast. There is nothing in the entire testimony 
of Harvey, ho matter how favorably it oan bs put by the plaintiffs, 
whieh warrants this sdurt in arriving at the sonslusion that anye 
thing he (ijarwey) did while in the employ of the plaintiffs, might 
be considered the proouring cause leading to the pure nad of de~ 
fendant's property. If @ug efforts of liervey oan bs anid to have 
soriributed te tie consummation of the sale from defendant to or, 
Rosenthal, the evidence olearly shows that such efforts were made 
wien Harvey waa in the eaploy of Regelin, Jenson & Company; and 
tiiat firm alone can claim the benefit of any service rondered by 
Hervoye He could not transfer to the plaintiffs the values of any 
services he had rendered Regelin, Jonson 4 Ggompany while in their 
GUPLOYs 

e@ believe the evidences slearly shows that the sale was 
effected turcuch the @ferts of arford, ami that Harvey, while in 
the employ of the plaintiffs, did not perform any act or render 
any service shioh led to the consummation of the salee #¢ there- 
fore fini an a faot in this case, that plaintiffa did not render 
any service to the defendant in bringing about the saie of the 
property to br. Hovsenthal, 

tox the peasons hereinabove asalened, the Judcment of the 
Municipal court will be reversed with a finding of Pacts. 

REVERIE. 

finding ef facts to be incorporated in the jJudemsnt: 
Ye find ae a faot in this oass, that plaintif@e did not rander 
any service to the defersiant in bringing atout the aale of de- 


ferdant's property tc Dr. Roserthal. 
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DF Geanity eeurt of Ccok @eounty by Lydia ‘oxy, herginafter referred 

; to as the plaintifg against i44th 7. Serton, herainsfter referred 
$6 ae the defendant, for labor ard services rardered defendant by 
4 Plaintiff? anc for soneys paid by plaintif¢r fer the use of defend 
ant, - sll] st the speolal instance snd request of the deferdant. 
Upon trial of tne sase, the fury returned a wardict for $429, uven 
whieh vertict the court entered judiseent; to reverse ghich thie 


appeal has beer prosacuted. 


Sh, FQULTiGe Pas delivered the opinion ef the court. 

Defendant sentende that the form of asticm was mot proper 
in view of tes evidence civen on behalf of the plaintiff: sana 
werecwsr, tit ths sontrast comtained saonditionsa shish ths evidence 
@id net shox were gomplied with, the perforsmese of «hich were 
Nhegeseary sefcrs a resovery aould be heady bet in the gain, the 

 gontertion of deferdant 1a that the wardict is clearly smd tanifent- 
ly avainat the welsht ef the evidence. 
Plaintiff filed the Beliewins bill o” partieulars: 
"THis action is breacht to recover, viz.! 
OG. 19, 1877, 
Tnres (23 weeks services at rifteen sollars 
{21%) per weer, perforsed by Plaintiff for 
pefecciant in nursing, caring, housekeeping, 
sempanion and cook, 345699 
Jane ' 
Jugust) 
— {t1) weska services at wiftest Dollars 


is) cer weet, performed by Plaintiff for 


i ite in nurein Sarins, honeekes 
conmanion and eco - — tina 126,02 
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SOVe Wi. 

Pour (4) weeks surpvises at “ifteen Sollers (215) 
per week, performed by Clairtire for beferdant 

pH muraing, @erinn, housekeeping, aompanion 


and UGK, 349,00 
Jerse } 
Jely ) 2029. 
susuct 3} 


thirteen (15) seeks, services at vit teen Gollars 

(Gio) par week, perforusd by Plainairs % for De- 

fermicnt in nureint, CaPing, housereapins, son~ 

parion ani oeck, siso in szesermparying befendant 

to 4r,. Trainer's office, 134, 
Ghee 1229. 

sour {4) #@eka' services qt iftesn Sollars 

{o15) per sack, performed by Flsintirr fer 

Deferdant in nursing, Ssrings, houseeeping, 

coupanion and cotk, alac in zoing to tumver, 

Ghlorads to secure witnesses for defandant, AG SY 


Pate L°Lie 
> {3) wéeeke* saryviess at “iftear Doellara 
(2353 per eee%, perforsed by Plaintiff for 
gefend ant in nurazing, gearing, housekeeping, 
semeparrt 5 arel oook, alae in having beer 
called | vo Shisaso by Sefergant to aesonpany 


‘arch } 
Six {4} weeks’ services at fifteen Solisrs 
£iv} per week, perforsed by Plisintiff fer 
beferdsnt im mursing, oarinz, hcusekeeping, 
sodpaniorn and sook, at TS 


say } 
1209 ) 


} 


} 
2 Gash paid out by Plaintiff at CePeriart's 
request, 





oe the bill of particulars, it «111 be asen that, out- 

side ef the last ites, they a12 include sharges for services per- 
forme? for defendant im “ruraing, caring, housekeerinsg, companion 
and ceek,* apd for all the services thers waa the uniform dharze 

of “15 par weer, 

Pisintiff wmeintaine that these services were performed 
by reason of s gontraect entered into sith defendant in Daserber, 
1907, at the tine of the death of defendant's father. Plaintiff 


_ Gane to Ghicusc upon reseiving nega of his death ari agcompanied 


«defendant to varuington, illinoie to attend the funeral. as to 
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what tec’ place while «t farninston, plaintiff testified as fclilose: 

"Se isft on Monday, the following Yorndsy morning, 
for farsineton, te attend the fmersl of rer father, and 
it was there thet she asked ws to gives her -y tise and it 
ana thers that «6 agreed woon wet ahs ahould pay me. 

*j asid to ve. Serton at the tire, she Ynas I esa 
warkin:s fer a living and that 1 eouldn’t spend my tine here 
or there or ary plses. 

*"?hen ans gaid she would pay mo =15 2 week for sli 
the time 1 would gperd with her, as I hed esses that i wae 

| paid $1° a weeks . 

*; teoid her I #23 making $15 a week and sometines 
$60 2 weet st my work. And that gas the aecrsexert there 
that i saa toe ~- that is whet she anid te me, she anid she 
would pey se $15 a week sa lone 48 I would stay vith hor 
ana work for her, any kind of gore which sight some up.* 

Plaintiff? somtends that thie eenversation omnstituted thse 
eentract umier «nich she was seskting to reecver for the services 
perforeed and for certain cash advanced by her during her sapisy< 
sent by deferdiant. Plaintiff testified that me one wae present at 
the time this sonvergstion was had, aares shes sri defendant. 

: Defendant positively denied that auch sonversastion over 
tock piace. She admits seriing for plaintiff but etates it was 
Only az a frisni te be with her in tise of bereavement, s2@ the 
@eferiant «a5 a very dexr friend, not only cf hers, but also of 
her father's im hie lifetise. 

Plalnsisf testifies that «t this time she gaa with defend- 
ant threes weeks, attending to har wanta, siving her masesco treate 

 twmte, washing, troning and doing anything she was astad te do. 
Defecdact denies that plaintiff was atteniing her a8 & nuraé, GoD- 
panier or domestics, for which ary scespensation waa to be paid on 
the basis of 315 per seek, ané furthervers, that she @as with her 
enly one week inetead of three, There «ss mo ether testimony sup- 
portirs the varicus contentions cf the parties as te thie part of 

Plaintiff's slain, 

As te the seaoxi ites im the bill of particulars, plairntife 
testifiad thet in June, 10o¢, she received « telegram to soxs te 
the hows cf the defendant who was sick with diphtheria; that when 


‘ghe arrived thers she found not only the defendant, Put alec defend- 
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ant’s husband, 111; that there was & nurse - 4 Wias jose « in 
aitamdance, #56, hosever, stayed only te days, and that ahe 
(plaintiff) continued attersiing te the aunts of the defesiant, 
both az nurse amd im the care of the household; that after de- 
fondant 865 Genvalessent abe accompanied her anit sr. Yorton in 
their eutonebile to their summer Rome &€ Yabesa Lare: that ahs 
remained thera uriil Auguot, amd that while defeniant was there 
eonvalsacing, cared Tor and stureed her, an attended to the house} 
Bold duties. 

om frceseaxasination, plaintiff’ aduitted that she fraquent- 
iy went fiehings and beafing with defendant amd ire Norton; that 
ehe anc deferdant worked together in the house, visited neishborsa 
and that she Rolped ressive nelahbors when they vielied the houses 
that ahe tock part in everythings «3 theugh she sere ons of the 
fasily. isintiff further teatified that she rer«inest at Sabece 
Lax¢ umtil seme time in august and then paturned te quincy vis 
Chicago: ard that about three days aftervards defendant cane to 


her Sove in Guiney, where plairtif?f took sare of hor, bearded hor 


and «aited on her, fer shout six weeks. 


Sn erosseexaetination, when questioned ac to how they are 
rived at the amount due for the time spent with defendant in oo, 
pleintiff state: that every tine she left gefeniant Gowy would 
figure up the time epent ard 1t wae acread che waa to receive EP £3) 
psr week. furtheraore, when asked the raason why ashe didn't stay 
in chicags to ruras defendant inatead of havins defendant come down 
te cuincy, plaintiff replied, “Secause there waan’t enough to eat 
in the howae Ser the bumeh, and I went hone.* 

nefermiant teatified that ahe seent fer plaintiff te some to 
Chisage at the tise she was ill, and that about ten days ister they 


went to her sumesr hone at Gabesa Lake by submobile, and that she 


(defendant) drove the car part of the trip; that she teor things 


rathor easy that suumer; that she and plaintiff both attended to 
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hs houaskesping: that there was no ruresing done by plaintirr 

for her; that @ youms girl would sows in every week to do the 
menppins ani heavy work: trmat dering the sumaer plaintiff’a 
daughter and othor frpiersis of the plaintiff woul coms to visit 
her as guests of the household: that plaintiff’ eat ail tines was 
considered cne of the faxily;: thst when she was abert to return 
te quincy, the plaintiff invited thse deferdeant to be her guest at 
GQuiney; thst ascerdingly, a fas ders after defendant paturned to 
Ghieags, she went to quincy: that while there she gas rot being 
nursed or its.sn esre of a6 a sornvalescent: that e:e was merely 0 
guest in the House, ossupylnz muah the aaca position that plaintifr 
aid while viel ting defendant at Gabess iaka. <he danied thet she 
and the plaintiof had ever had an accounting as toe the time plaine 
tiff spent sitn her fer which she agreed to pay on the basia of 
S16 per weak. 

She gaughter and aon-inelas of plaintiff? testified to s 
eertein eomversation alleret to have beer heard by thes, betwsen 
Plaintiff’ anc defersiant, while at Quinmey in if60, The daughter 
teatificd that she haerd plaintiff aay that ehe wae then earning 
€15 per week, ani that defeniant then eaid, "Gell, if that is shat 
you are gstting here, i at eure you are werth that te es and I need 
you and { sunt you to go home #ith s6.* 

The son-in-law, in referrin- te the sace conversation, tease 
tified that he heard plaintiff say, *i will have te set out and get 
somethin: to do, { need money." dhereupor deferiant is eaid to 
have reslied, “xell, what wages are you fretting?” emi plaintirr 
eaid, “Gell, i have beer getting 516 a week,” end defendant said, 
"Yell, if that i= ali you are getting, you sre worth more than that 
ta me,* 

That auch conversation, or any of similar craracier, #ver 


teok places, #a¢ flatiy denied by the defendant. 
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in the face ef her oem teatimony on sroas-exacinaticon, 

thst of her dauchter ard son-in-law is, to sav the least, imoon- 
sistent. in the first pises, plaintif? sleimed that im 15°7 she 
teld Jeferiant sho was eapning 718 $6 $20 per seek, «hich faet de- 
tercimed te anount plaintiff aes to reseive under the sontract 
which she alleces en¢e entered inte in Seoscber, 12°97, usen which 
the sliais in the case at bar ie based. The testimony of her daughe 
ter aril gorein-lae ingleates that a scormtract was sadé in geoincy in 
1898, and that defendant 41d net kmnes how mich olatntiff’ had been 
acsurntomed to receive for hem services. 

Moracver, it will be remembered that pleirtiff stated on 
oross-sxasination that the reason ashy snes hed dafardamt cess te 
@uinsy inetesd of takine care of her in Ghicaro sas, that "thers 
@28 not emoush food in the house to feed the buneh:® that defernd- 
ant's buebend was out of sorz; ad defsrviant’s customary silowsencs 
ef 219° per wonth had been stopped pemiing settiocant of her father’s 
@srtateae 

inet defersient, umisr 2ueh cireuustanses, ahowld regqneat 
plaintiff tc work fer her and agree to pay her (15 per geek, fa 
hermily sonsistent sith reason and truth: and we are fortified in 
thie vies by the fast thet the plsintiff dia not hergsif testify 
that siuah conversaticn toek plate at guinsy in 12%e: and if she 
had, ber testinony would have been at variamse with @hat gshe pre- 
vicusly stated, vis., treat the comtract umder which ahe eegks ra- 
eovery, #ac made in sarcington in Secember, 19°97. 

ith reference te the third item in the bill of particulars, - 
Bovember, 2609, four weeks’ services ~ plaintiff's entire testimony 
om this iter wag, “Then in ~ovamber, 197, { was calles bast here 
again asd i wae with era, Sorton for three weeks, or four wsexs, i 

 +sheuld any.” 
s Why ahe sacs, what she did, wave the statement im tho bill 


+f partioulsra, is not brought out in the evidence. That she may 
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have come tc viait the defendant as a gusat fa just as eonsistent 
with the evidenes na thet she did ork for her, That any work 
eae performed oy her as n murse at any time, or thnt she was ame 
ployed at any tine, wae pepeatedly denied by defandant. 
she fourth item aoals with services renteret during jume, 
duly and Aurunt, 1019 - thirteen weevs in all. iIneluded im this 
charce ia *soscmpanying defendant to ir. Trainer's office.* on 
direct examination plaintiff? testified as follews: 
“in 13910 4 was eslled here again, In June, ari f 
was #ith Uys. MortBn during the months of Juma, July and 
August. ithe gaan't well una i did all of her work as it 
O25@ Blons.e She avked m= te stuy with her, and we went tc 
her sucmer sottage at Sabeas Lake and I did the work there. 
That waa in 191°.*% 
Om orosg-exaninstion she atated that defendant was rot 
in Ghisase #henm ehs reschsd thera: that ane went te Yabesa Lere, 
amd while there, during June, July end Auguet, did avorvything sround 
the Monse and teok eare of defendant. Flsintiff atated that her 
position in the farily waa that of a demestic, ‘ewever, during 191%, 
ae during 1/o¢, ehe went driving, boating, fishing, visiting #1th 
deferdent:; dined at the sane table, entertainsd friends of the ds- 
fendant, amt wae enterisined by friends of the deferdant. she ad- 
sitted thet deferdant arxi other frienca, «hen visiting, aasieted in 
the work eround the houses. She stated that in this year, as in jot, 
defendant fisurad up the amount due on a basis of (415 per week, and 
as im 15°99, neo one wae present when the accounting was had, save 
ehe ens defendant. 
vhat plaintiff’ wae called there as « vurse or dorsstic, waz 
absolutely denisd: ari furthermore, that there had evar beer en 
accounting. Thet plaintiff eames te Yabesa Late waa ataitted, but 
Sefendert insisted that she only visited aa a guest, as in the pre 
vicus year. 
Gitnesece fer the deferdant eho visited her at Lake @abesa 
im 1902 ard 1919, testivied that plaintiff appeared to them to os- 


Gupy the position of guest and frbend of the household: thet defend- 
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ant was active about the house, doins the ssekinge: and that ghen- 
ever pleirtiffe dic ary sors it wae in somfuncstion sither with the 
defendant or acse of the other suests in the household. 

ith references to the Pifth ites, - Ostober, 171%, four 

weeks’ services, im which is insiuded a siaim for soine to Denver 
¢¢ seaure eitnecees for defendant ~- plaintiff's testimony on direst 
examination wie as follows: 
"then i #ws2 Galled back in 1016 in the month of 
Osteber, 
*3. Yow long, st thet time, about? A. *our 
sees, thres or four.” 
there is no ¢vidence s2 to #hat plaintiff? dit for defend- 
ant in osteber, 1916; there le net a single detail ef ary kini of 
gervice perforced, save or orcss-examination, ehen plaintiff testi- 
fied thet ste wis requested by deferiant ta «<¢ to Denver and intere 
view & ‘liga Sceyle with referemas to becoming a witneas in a will con- 
 teet that hed beer broucht by defendant, arising out of her «other's 
will, which was to be tried at Gslesburg, illinois. 

Om crosa-oxamimaticn plaintif? stated thet ahe charged for 
that service becsuge sho was giving her time te the defendant. he 
© adutttes thst a11 expenses te ant fre, and while at Oenver, were 

paid, xxaxterkatxkoxknaxviakhet rare reakeskearxxkikexkikatex “laine 
tir? further cd=itted thet there sas no express aszragment betecen 
hers¢if ard teferndant to pey her 61% per week fer this service, and 
he slac adcitted that these services couli not be classified as 
nrersing, sarins, housekeeninzs, companion or sook. 

Plaintiff depends hers woon the orizinal centract which she 

Glaine was sade ir Jesember, 1997, at Farmingten, on ahich to bass 
: her charse for an alleged service performed nearly three years 
® thereafter. Defeniant admitted that plaintiff went to oenver, bht 
paid plaintiff volunteered te so as a friend and fer the trip, and 
beoauss she had a niece there shor ahe desired to yielt. Plaintif?Y, 
while advitting that she had relatives in Senver, denied having sailed 
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The next item in the bill of particulars, - siz weeret 
services + + » muraing, caring, housekeeping, sompanton andi cook - 
was om the ogeasion of plaintiff's havin: been ealled by 4efentant 
to acoompany her to SCalesburr ac a witness. Kelative te thio item, 
on direot examination plaintiff testified as follovas 

“io “hem was the next time you performed any 
seryicost 
. &» 1 was @alled in here arzain in February, 1611 
te attend to her ard so with her to tulesburg,.* 

mis sconeiitutea her entire testimony on diract exanina- 
tion with referees to this ifem in the bi1l of particulars, Gn 
eross-oxarination abe atated that ahe was galled to Chisago firat 
amd accoxpanied deferdant to Galesburg: that she woe there about 
ming er cleyor dasée She was further erxarineds 

“Ge Wae there anything said between you and ra, 
Herten at that time that ehe was to pay you 215 a seek 
during the tise you vere sone? 

Ae MG, NOt at that tine.” 

Plairti’? also winitted that all her expenses while at 
Saliaburg were paid by deferddant. Howshere dows it apposr ir her 
direst teatinony that there wae any eereement toe pay her anything 
for this survice. again plaintiff? is foreed ta aco Back to the 
Original contruat to scoounmt for her charcs ef 15 per wesk as a 
witness, 

however, plaintit?'s evidense on oreas-exemination is 
quite at variances with the claim that the contract of 29°7 aocounte 
ed for th: chargs at thia amount. she testified ae follows: 

*s, <A short tine before you tet “kr. Sortin in my 
effices, did you demand of me (ir. Trainor) ten thousard 
dollars from “ra, tortont, 

Ae i &414 not demand (it. 

je Tell the Jury whet gor 11d, 

Ae ‘Ou aent for me, I had 4 letter from you and 
i gave te your office and you ('r. Trainor) eaid to me, 
tihat ia all thie racket about, what ere ali of these xonen 
mag at “ra. Sorton fort’ ff said, '2 don’t imaw, perhana 
ther were dealt with like 1 waa, ween re, Ytorton promlaed 
we money to some to tuleabure ari testify and they never 
got it. 


ge bid FT tell you that? A&A. and i told you that 
SP, Norton hed promiaed se to give me ten thousand dollars 


before i went to Galesburg, to toatify for hor," 
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oem not teie teatinony account for her soiling te Isles- 
bury rather than the sontract eiaimed to have been mate in Jesene 
ber, 19977 iicesa not thie evidense ehoes that in going to calashurg 
to tostify, plaintiff relied om a prosics entirely different fram 
the dontrast of Seoomber, LeoTt 
The ssount mentlomed in this cenversution mekes the amount 
Claimed at thie trial inclmnifioant. Oeferdant denied ever having 
offered plaintiff 419,000 or any other smount, to taxtify at ialeae 
burze 
¥tth refersnee to the noxt item in the bill ef particulars, « 
six seeka’ aervioesa in*nursing, 6aring, heusexeeping, oorpanion 
and cook,” durine 4erah and april, 1911 - plmintifr textified as 
Poilowsa: 
* 2, Mow, when was there anything furthert 4. Theat 
was gO~e Biase in tha year 1911, tist waa a part of kargh 
and ebout April or a part of tay thet f was gailed here and 
taker to Jangeville. 
a. For how ions & paried? As i guesalso, about 
six weeks,” 
“here te no teatineny on direct exaninattom aa to what 
ghe @id in Ghisage; what the eervises nerforsed gera, 17 anys 
how leng ah@ rerained’ in Chicago: or hew long she wad in Janoa- 
ville. Soweyer, when teatifying sa to the agreement alleged to 
have toon made in 110", plaintiff, when aleo asked what aervices 
ahe rardered, stated that she did "washing and Ironing and bent 
house wien ste wae aisk, ealted on her, gave her tmasace treatment, 
and did anything that might turm up:" it sight therefore be argued 
that guch saa the eharaster ef 211 services rendered, unless other 
wise teatifled te. 
“here waa no Olain of avy special agresment to pay Tor 
the serviass rendered in thie period. It was adeitited, however, 
thet plaintiff accompanied the defendant to Jenasville and there 
testizi«d for her in a laweult. 
the lest item in the bill of particulers 1s for cash pata 


gut by plaintife at deferdant's request, ravely, 975. of this 
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amount the plaintiff teutified thet a: adyarsced 4°79 for raile 
rosé fare, and the balance for mosia, ani that said aun wis Ox— 
pended in cammestion with the services rerderead the defendant. 

That thia money warsaivaneed by the plaintif? was denied 
by the deferdant. In one instanae, <- on the cosasicon of her 
father's desth - deferiant stated that she had the manacer of the 
Yestern Union Tolegraph Company at Quinsy provide transrertation 
fer plaintiff from Quiney to Chigeaso, at her experse, Thie was 
denied by plaintiff, but Yr. Heldy the manarer of thé Sestern 
Union elesraph company at Guincy in Cecember, 2097, was Brought 
te Chisace ne 9 witriees, end serroborated the defendant in this elain. 

Plaintiff's totel claim im thie case ls for 273%. The 
amount of the verdict was ®¢49: the 4ifference being exactiy the 
amount @isimed fer exyanditursa by plaintiff for the defeniant. 
The fury did not allow a racevery for this cum, altheoush plaintiff 
did testify with mere partioulasity as to this item than ary other 
aot forth in her bill of particulars. 

in addition to ths tectinony of plaintiff's daushter and 
aon-inelaw offersd in support of her cass, and which ve have ale 
Trendy eoneidersd, plaintiff? offered the textimony of or, “ary 
Peasler. 

Ors. Peaaler, 1% appears, up to a fee morths prior to the 
bringing of thie action, had been on very friendly terns with the 
deferdant. che alac was s witness for defendant in the trials at 
‘Galesburg and Janesville, already refuerred to. 

i  Alrect examination Dr. Peasler testified that on april 
@, 1819, {ashe had «a distinet resollesction of the date) at her home, 
& Gonversation between plaintiff and deferdant toot plase in her 
presences, «herein plaintiff told defendant thet ahe souldn’t very 
well afford to stay any longer, sa ahe was not gettine her money? 
thst or. Jortom replied that she waa not in ciraumetancea to nay 


her at that time, but that aa scom ag she reseived the $199,900 
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out of her father's estate, ahe woulde Or, Pensler further 
teetifled that plaintiff had gorked for aeferniant in 19°97, abso 
during the summer of 1009, 

on Gresdeexusination, however, or. FPoasler testified that 
ane @id not kmow heraelf what was done by plaintiff in 16°97, but 
had received a card from the plaintiff telilins her about its thet 
she had net been at the suumer hone of defendant, bot had heard 
deferdant suy plaintiff did the work. 

What any sudh senversation ever took place or that she 
ever made any euch atatenetta, wos satesorically denied by dsfenie 
ant. “Grecver, plaintiff? herasl?f did not teatify te any gush atate- 
monte havine been made or aonversations having teen place: in 
fast, plaintiff teatified positively that from December, 1°07, to 
Ay, le, se never asted plaintiff for ang monsy or mantioned 
the fact of her not reasivring any money. At the time she did mere 
tion 1° te defendant tn iile, ahe was viaiting at the home ef Or, 
Peaslor. Yorgever, plaintif? 4oea not claim to have done any work 
fer defendant im Amrtl, 1616, while the testinony of Ure Peasler 
would irticate that plaintiff’ had been working fer defendant, and 
beeaues of nenpagment of her wanes «he was about to leave sa she 
gould net rewasin eny longer without getting her pay. This teatimony 
by Dr. Peaslor is scontradioted net erly by the deferiant, out by 
the testimony of the slaintiff herawif. 

As we reser the evidence, the testimony of plaintiff's 
dauchter and sonetn-law ant of Dr. Peaslor is not sorrehorative, 
but standa at variance with the testinony of plaintiff herself. 

fhe teetimeny of the defendant we heaves outlined in the 
source cf our opinion. In addition therete 1s the teatinony of 
four witnesses, some of zhot were vieitore at the defendant's aut 
mer hose, and others st her home in the city. ‘they sll testified 
that plaintiff at 211 times acted s« ard appeared to be 4 friend 
visiting in the hom of deferwant. 
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4O” G8 We, Im reading the evidenoe, Pind anything 
Gefielic ax 44 what there was deme by plalntiff for defendant in 
the way of nursing, gave that she "ave her sasauce treatverts.* 
Yet at the vory time shen these alloged atiaasce tresateenta wore 
River, dofoniart employed the services of a pretesaional masseuse 
whe gave her traatconts shile plaintiff’ wae in defendant home, 

In addition, there is the testinenyg of “rr. Chipperficlda, 
arc ar, vharlea J. trainer, the iatter seing counsel for defemiant. 
dhike wo are silndful of the fact thet the courte look. with dis~- 
faver upen the practices of attormeya actually engaged in the trial 
of & onze, tectifying on tehakf of the esuse they ropresent, gat 
auoh testineny {2 sempetent, anil If helpful fer thie ocurt in are 
riving at a preper scomelusion, must bo goneiderad, 

vr. Trninor's thastineny was te the effect that plainti?r 
demanded that deferdant pay her $19,050°, otherwias ahe would ree 
tract her tebtineny given in the will sontest at Salesburg; and 
moreover, thet ahe¢ ackead a leur ef $1°5 frew defendant's husband. 

tr. Ohdveorfielé alec testified to «a conversation plaine 
tiff head with him in his office at Canteen, Tllineia; that pleine 
tify etated ehe was evititiea te « large sum ef money running inte 
the thoeuyande, fron defendant; ard that che at no tine mentioned 
to him the fast of having any claim against the defendant for rerv~ 

fees rendered cugh ac aet forth in the 2111 of partioulara. 

lt da trus plaintir? denied the conversation verbatin as 
given by both these witnesses for deferdant, but plaintirr aio 
state that defordant had promiasd her [19,07 for testifying, ard 
norgcver, that she had not kept her promise to pay her for being @ 
witness at Galesburg ay ahs bad failed to keep her gromiae to others, 
There io 2 cortsinty of leah, that the eum of $30,000 was mentioned: 
theve is « certainty that plaintiff cleimed with other witnesess in 
the Gslesbur, cave, that ipo had made promises to pay a cortain 


whichhwere not kep 
anqunt for tentirsyping at calomuunge that aha fal4@ agerbeved thereby. 
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in view ef this tastieony, #¢ esarmet regard a+ aerioua 


her slaim that the sontraest allezed to haves been ertered into in 


fut 


oo? previdin 


2 


for & aalary of ©1f per week, was intended to scver 


. 
% 


the services rendered vy her at benver, Salesburg or Janasyville. 
New tare Gre serlousiy her giaim fer services remtersd ag 
& tupeé. At one tine, on arovs<egatination, glsirtiff teatified 
aa Sollowss 
« 


qe oi FOG over take sare of hear Defete, 4&5 a surest 
Ae SG Bir, beseanese I never nurse? before,” 


At another silage pisintif?’ testified that ahe took up nursing aa 

& girl and gave 1t up efter she married, but returned to it again 
beoaune of Cinencial reverees. fhiis ahe spenke of having esrred 
£1" per week se a rurse, there ic no teskimery in corroheratlor 
therec?. That she wae 4 araduate of any inatitution or shat expere 
ierss she had had in prepering for this prefeesior, thse evidence 
dessa mot ahow.e, “Corsover, in @1]1 ef plaintiff's testivreny, there is 
& pronounced Absence of detatl as te the sharacter of the rursing 
Plaintiff dia Por deferdant: the number of days, if any, that de- 
fenient vos Sedridden; or what defendant's trouble waa. In view 
of the fact that defendant was a shysician, one of pleintifr's rite 


neenes a physician, and vlaintif?f claimed te be a nurse in attend- 


anec, 1t ie sieriMeant that there was net an iote of avidernce as 


te the oheraster of defandsrt‘ae ililneas, or a deacrirtion of her 
ailment from which the jury might heve formed an oninion 8s te de- 
fondart’s physic&l somdiition, save the time when she wee 112 with 
diphtheria in dunes, 2720S. This ia the only real Lilmesas sentioned, 
and om tiie oseasion 2 trained rurse was slresdy adainiaterine te 
aefertart's wants shen the plaintiff arrived en the scene. ie 


@viderce alac shewa that the nurae renained for some days ator 


‘Plaintiff's arrival. aA few days later defendant amt plaintiff motor- 


ed up to Lake Uabesa, deferdiant driving the oar part of the way. 
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Wolle thera 1a neo doubt that the plaintiff at varicus 
times wien she was in defetiant’s heme, did housawerk ani thet 
ehe wey have waited upon her when net fasling well, - as at the 
tise of the death of defendant's father, or when deferdant was 121 
with diphtheria « yet we are of the opinion that the evidense slear- 
ly shows that such service wae performed while plaintiff was o 

Wieiter and « guest in the hone ef the deferiant, and rot »ecouse 

ehe had been employe) wer « ocontract entered ints in 20°°7 at 
Farcington, Lilinoia. 

Ye hevt already atated thet the teatigeny of the ether 
Witeessse offered on Sehalf of the plaintiff, is not enly et var- 


5 
lenes with that «cf the plaintiff, but is Inconsistent therssith; 
















; _ ene that therehy the plaintiff's esa< besacs weakaned ruther then 
Strengthened by ouch teztinong. Therefore, we ars irresistibly 
@raw te the sonsiusion net only thas the plaintiff failed to prove 
her @iais by s prepernderanas of the evidenos, Hut that thse verifies 
of the jury sac clearly ard menifestiy ecnirary to the welseht of 
the evidense, 
in soming te this eorslusion, we are not uneindful ef the 
‘fast that the Jury and trial court sas the witnesses and heard thes 
Reatify; that the printed page at times doce net show the atuos- 
phere that surreurda the persons giving the tectinony; and the re- 
luctanes of reviewing courts 66 disturb the Pinding of a ivy after 
the trisl jodse hes approved the verdiet by overruling e sotion fer 
@ new trisi, 
in this view of the cass, it is not neseasary for us to 
@ upon the other questions ralaed ty appellant om thie sopeal. 
For the reasons hereinabove asaigmnad, the faigmant of the 


ty court will be reyersed and the cause restarted. 
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MR. JUSLICE SCANLAN, specially concurring: 


I appreciate fully the fact that a jury has a far 
better opportunity than we to pass upon the credibility of 
witnesses and the weight that should be attached to testimony. 
They see and hear the witnesses and have the atmosphere of the 
case, while we have only the evidence in cold type. Neverthe- 
less, after a very careful consideration of the entire testimony 
in the record - in the light of the above well known rules - I 
have become satisfied that this is a case in which the verdict 
is clearly and manifestly against the weight of the evidence. 
To my mind, there are certain weaknesses of an important character 
in the testimony for the plaintiff that enable us to settle with 
certainty where lies the weight of the evidence in the case. I 
purposely refrain from calling attention to these weaknesses, for 
the reascn that I do not care to prejudice, in the slightest de- 
gree, the rights of the plaintiff in any future trial of the case. 

There is another reason that has strongly influenced me 
in reachinz the conclusion that the defendant has not had a fair 
trial. it appears from the record that the attorney for the 
plaintiff, during the progress of the trial, constantly question- 
ed, in the presence of the jury, the fairness of the court, and 
apparently appealed to the jury to see that his cliené did not 
suffer from the alleged unfairness of the court. i1 am satisfied 


that this improper conduct worked to the injury of the defendant. 
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4Re PHESIDING FUGTICN PLITON dieserntings 

l am unable to soncur in the foregotnc opinion. In 
my jJudenent, the view of the evidence therein expreased attaches 
altogether too mugh importance te the adeitted fact that the pletine 
tiff wes outwardly trested by the defeniant a a guest and e friend 
and mot ac a servant, The suppesed elenificanes of that fact ale-~ 
appears when the clove relations between the parties and their finan- 
oial clroumsiances are soneidere?., The evidence shows that tha 
Plaintiff and defendant were very intimate friends, and that while 
the 4eferdant had an inoone sufflolent for her needs, ari waa the 
only child of a mam of means, the plaintiff was obliged to support 
herself by nursing. fhe sieintiff teetified that she waa snaking 
fiftesr dollars a eeak by her work, Ghe alec teatified, in effect, 
that when the defendant asked her to remain in the defendant's 
household, she reminded the defendant thet she could not afferd to 
do 80 becatise che must earn her living, and that the defentant 
thereupon psorieed to pay her as such aS sould garr eleewhers for 
her tims. 8hile che testified that ahe worked as a dementia, yet 
in view ef the close friendship exiating between thes, it would be 
oly matural, urder the sireunstances, that deferdant ahould treat 
uae.en a friend and companion, than 2a a servant. the evidenss of 
third persona, who were ivnorant ef these facta, sa to the avoarent 
position ef the plaintiff in defondant'ta fastiy, becomes of no value 
whatever under suoh olrewusetances, in deterrining whether the plaine 
tiff was arployed by the defeniaent, eos she olaimed. 

Yhile there are some circumstances Im evidence tending to 
discredit the plaintiff, there are othera giving support to her 
evidonse, and I think, so fap ae the allosed employsent 1a soncerned, 
ie one of oredibllity of witnesses, a2 between the plaintiff, on one 
aide, and the defendant on the other, ‘that question the jury and 
the trial fudce, with the eitnesees before them, were better sble 


te deterzine than this eourt., Sersonsliy, #hile i as skeptical se 


to the pleintiff'a atory of the agreezent between the parties, yet 
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fav not eble to say that the verdict ia manifestly against the 

weight of the evidence upon thet subject, 1 agree with the major- 
ity of the court that the prsef ie deflielent ag to the lsat three 
itens of the plaintiff's elaim for services, wut the errer in thet 


respest could be cured by a remittitur of 5195, 8ith that exeeption, 





4 think the fiienont should be affirmed, 
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O. We ROSENTHAL and J. B. CORNELL, 
Coppartners doing business as 0. 
vw, ROSENTHAL & CO., 

Defendants in Error, 


ERRCR TO 


MUNICIPAL COURT 


VS. 


AUGUST TURNER, 
Plaintiff in Error. 


Ser eee es ee es ee 


iad 
STATEMENT OF TH! CASE. This is a suit brought in the ‘hmicipal 
court of Chicago by 0. W. Rosenthal and J. B. Cornell, co-partnors 
doins business as O. W. Rosenthal & Company, hereinafter referred 
to as plaintiff, against August Turner, hereinafter referred to as 
the defondant, for an amount due for general work of alterations 
and repairs to 2 certain building, and for which an architect's 
certificate was issued on July 19, 1909 in the sum of $452.68. 
The statement of claim sets forth that the amount as due 


s for general work performed in connection with alterations and 


revairs to Great Northern and Noerle & Heaney buildings lecated at 


14th vlace end Sangamon street: that the amount sued for was settled 
Hs oO ’ 


and agreed on between plaintiffs and defendant acting through Hola- 
bird & Rochs, architects, by the issuance of an architect's certif- 
icate on the 19th day of July, 1909; attached to said statement of 
claim and made a part thersof are the architect's certificate, known 
as plaintiff's uxhibit No. 1, and the contract under which the work 
was performed, between the parties plaintify and defendant, Imow 
as plaintiff's Exhibit No. 2. Plaintiff also claims interest on 
said sum, at the rate of five per cent. (5°) from July 19, 1909 

To this statement of claim defendant Piled his affidavit 


of merits, in which he claimed that payment 


nQ 


had been made by de- 
fendant to said plaintiff and that the architect's cortificato set 
forth in the statement of claim did not take such payments into con= 
B8ideration; furthermore, that the certificate had been procured 


from the architect by plaintiff without informing the architect of 
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ne true facts, Namely, that the account ha 
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to the plaintiff by dofendant without the issuance of the certif-~ 
toate for any oF the work which had been performed: further, that 
tre work provided for in the contract was not fulfilled but abandoned, 
and that payment made Pebruary 25, 1909 was in full of all work per- 
formed; further, that plaintiff had taken away certain materials 
the property of defendant and convertod same tc their own use, withe 
out making payment therefor to the derendant, and that the materials 
so taken wero worth over {200. 

on the trial of the cass before 4a court and jury, plain- 


tiff introduced the architect's certificate and the contrast ale 


ig 


7 s aun 
Laintiffs 


ready designated as plaintiff's Rzhibits Nos. 1 and 2, 
called as a witness Nr. Cornell of the plaintiff firm, who testified 
that the certificate was received by him from the architects, Hola-= 
bird & Roche; that it was presented te defendant, whe referred him 
first to lir. Graham the banker, and failing tc receive payment of 

ure Graham, he returned to defendant, whothen referred him to a lir. 
Brenner, who also refused payments; and that no payment had beer 

made up to the time of the trial, on said certificate, On Gross 
examination he testified in detail as to the circumstances under 
which the certificate had been issued, and with referencs to certain 


question 
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conversations had with defendant. if 
cross-exanination: “When did you conclude your work under the cone 
tract offered in evidence, and a portion of which was read by your 
attorney, lir. O'Connor?” To which question the court a 
jection upon the ground that it was not cross-examination. 

At the close of plaintiff's cass, defendant moved the court 
to instruct the jury to find for the defendant; which motion was 
Overruled. Uefendant did not offer any evidence on 


Whereupon the court instructed the jury orally, and the jury return- 


ed a vercict in favor of the plaintiff for ¢452,.68, upon which ver- 


dict judgment was entered, - to reverse which, defendant has sued out 


this writ of error. 








HR. JUSTICE PAM delivered the opinion of the court: 


Defendant contends: (1) Tho court ered in admitting 
the architect's certificate in evidence; (2) thst the vordict 


for plaintif? could not stand upon the architect's certificat 


Q 


elons, but that the plaintiffs had to establish by a preponderance 
of the evidence that they had performed the contract under which 
the certificate was issued; and (3) that the court erred in sus- 
taining the objection to the question asked by defendant on cross- 
examination, previously set forth in the statement of facts. 

Plaintiff assigns as cross-error the court's oral charge 
to the jury, that they should not allow interest to the plaintiff 
on this certificate. 

In urging this court to sustain ths judgment, plaintiffs 
depend upon the architect's certificate and its non-payment, and 
the contract between the parties. 

Plaintiff's Exhibit No. 2 = which is the contract in ques- 
tion = recited that the plaintiff was the party of the second part, 
and the defendant the party of the first part, to ths contract; the 
character of the work to be performed: the fact that Holabird & Reche 
were the architects representing the owners; it contained among other 


provisions, the following 


"In consideration whereof, the said party of the 
first part agrees to pay to the said party of the sesond 
part the sum of Seventeen Hundred and Forty-nine and 22/100 
beet, Dollars, upon the presentation of certificates 
igned by said architects. Said certificates, however, in no 
i lessening the total ana final rosponsibility of the party 


of the second part. «% 4 

"it is especially understood and agreed, that the 
amounts to be paid from time to time shall in no case excecd 
85 per cent. of the value of the work dons, and material Ture 
nished; tho remaining 15 per cent. of said value to be retain- 
ed by said first party, as part security for the faithrul 
formance hereof, and not be paid until the expiration of & 
days, aftcr the perfect completion of sala work and the payment 
of all claims for labor and material furnished, and when all 
the drawings and specifications have been retu 
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rned to Holabird 
& Roche, architects. % it tt 
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"and should any dispute arise betwesn tho parties 
hereto respectins. the true constructior to be followed in 
gaid drawings and specifications, or meaning thereor, the 
same shall be decided by said architects, Holabird & Roche, 


d 
and their decision shall be final.” 
The foregoing contains all that is essenti ial for tns dee 
permination of the questions here in issuc. 


Plaintiff's Exhibit Ho. 1 = the architect's certificates - 


ve 


is as follows: 


"William Holabird, 
Vartin Roche, 
Kadward 4. ionwick. 
Holabird *% Roche, Architects, 
. 36218. lonadnock Block. 
Mr. iir. August Turner, 
Chicago, Ill. July i9ta, 


9 


o> 
- 


NO. 5 2452.68 


Thig is to certify that 0. Y. Ko 
is entitled, under the terme of it 
sum of Four Hundred fifty-two a 
part payment for general worn of alter 
pairs to Great Northern & ‘ferle & Hea 
14th Place & Sangamon street and sned 
and slorgan street, Chicago. 


.L & Company 

i rere ict, to the 
and asf 00 Dollars, as 
tion and re- 


a) 


Contract .« . "6 1,749.25 
Allowances ~. .« .« e« -« 1s. 
total . » « * « dsB88.22 
Deductions . , * -% 


Net amt. of contract « ‘el, 888.22 





oer so ¢« »« SS @ @ 


Former certificates S65. 


Sresent ao 155.68 
Balance 567 « 54 | 
Total 1,886.ne 1,053.82 


+ 


Yolabird & Roche, Architects. 
Pecoived peyment, in full of the above certificate 
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Yhese two instruments, and the testimony of Ilr. Cornell - 


Wilehn was offered for the purrose of showing that the certificate 


hed not been paid we WHAXTSESVERESSXENSE XING: EERE Cas SAacxiot mao 


pakax constituted the entire evicence of plaintiff. 


Defendant urges that the certificats should not have been 


admitted in evidence until pleintiff had shown that he had complis 


with one or two other provisions of the contract, and rerers parti 








ener annem ind 066 eainrinar hans 
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ly to the fact that the contract provided that the balence due 


my 


73a not to be paid "until the exviration of 39 days, after the 


perfect completion of said work and the payment of all claims for 


H: 


labor and material furnished, and when a11 the drawings and specif 
cations have been returned to Holabird & Roche, architects." A 
glance at this provigion in its place in the contract at once 
establishes the fact that this provision has reference only to 

the 15% that was to be retained as part security for tne faithful 


The _furth er 


performance of the contract. Kurtherxaxrsx defendant,coniends that 


the certificate showed that tnere had besn an ullowance of £139 
and then argues that the said $139 was in the nature of an extra, 
and that they had not complied with the provision in the contract 


natclon cf the 


b> 


with reference to extra or additicnal work. sn exam 


Va 


certificate “iakes it apparent at once that the amount allowed was 
well within the 85% whica the contract providsd should be paid as 
the work progressed; and furthermore, that there was nothing in 
the certificate to show that the 3159 allowance was included there- 
ins; but on the contrary, the certificate did show that the balance 
still due unuer tne contract was considerably in excess of the 

wl3G9 allowance. therefore counsel's point that plaintiifs dia not 
first chow that they had complied with these provisions in the 
contract is not well taken. 

Defeniuant further contends that even though the archni- 
tect's certificates was properly in evidence, yet, standing by it- 
selt, it was not sufficient to sustain a verdict for the plaintiffs, 
but that plaintiffs were first called upon to show that they had 
made due performance under the contract. ‘ie cannot subscribe 
that contention, and no authorities cited by defendant sustain 
that contention. The contract in question provided fcr the issu- 
ance of an architect's certificate; it further provided that pay- 


a 


ents be made to the extent of 85% of the valus of the work as the 








work progressed. The architect's certificate states upon its 
face that it was issued under the terms of the contract. It is 
rot within the prohibition of the 15% payment and does not state 
that it is for any part of the allowance of 3159. Clearly, under 


this contract, the architect's certificate issued thereunder by 
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the person authorized to issue same, was prima facie evide 





so much of the work had been completed under the contract as to 


entitle plaintiff to payment of the amount it was issued for, namo- 


ly, }452.68. ixwasxnotxnocessaryxforxpiainti2f@Yxtoxproyexperforms 
ae ore 
ANCEXUHASKAENS XcContrackyxpuk this certificato, togother with the 


evidence of its non-payment, clearly made out plaintiffs’ case. 


Concord Apart. House Co. v. O'Brien, 228 Ill. 3603; Lohr Bottling 














Co. ve Ferguson, 225 Ill. 88; Stose v. Heissler, st al., 120 Ill. 





433; Downey v. O'Donnell, ot al., 92 Ill. 5593; “WcAuley v. Carter, 








et al., 22 Ill. 53. 
Defendant complains that the court erred in refusing to 
permit him to ask the following question on cross-examination: 


"when did you conclude your work under the contract offered in 


v 


evidence, and a portion! of which was read by your attorney, itr. 
O'Gonnor?” <A careful: reviow of the answers given by this witnes 
on direct examination ‘shows the question was not proper on cross- 
examination.. ’ 


Defendant did not introduce any evidence. His affidavit 


He 


of merits did set out a defense. It was in tho nature of a clai 
that the architect's certificate was issued through fraud or mis- 
take - which under the authorities previously cited, sions: have been 
properly presented ‘as a defense; but this the defendant did not 
choose to do. 

Upon the record in this oase, however, tho jury could nowt 
have found otherwise! than for the plaintiff, and the court was fully 


warranted in entering judgment on said verdict. 
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Plaintiff assigns as cross-error the action of the court 
4n instructing the jury not to allow plaintiff interest upon the 
Eitest*s certificates. Our examination of the record impresses 
us with the belief that plaintiffs did not object to this ruling 
of the court, but rather that they waived their objection thereto. 
jnen the court asked counsel for plaintiff whethor ho wished to 


i 


stand upon his request for allowing interest, he replied, "I am 
arguing it with ryself." Counsel for defendant then said he would 
rest with the understanding that interest, sould not be allowed, as 
otherwise he would put in some evidence on the question of interest; 
to which statement counsel for plaintiffs replied, "I think this 
court will be the court of final resort on that question anyhow." 
The court then instructed the jury not to allow any interest; to 
this' instruction no objection was made by plaintiffs. ‘while it is 
true, that under Section 81 of our Practice Act, where a cass comes 
up to this court for review in the form of a stonographic report it 
is not necessary to preserve an exception, yot tne record must show 
that the ruling complained of Was an adverse one; thererorse plain- 
tiffs cannot complain of such error at this time. 


Finding no reversible error, the judgment of the iiunicipal 


court will be affirmed. 
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MB. JUSTICE PAN delivered the onimion of the court. 
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dathilds Aa. ford, complainant hersin, filed a bill ?or 
separates maintenance against Perey J. Ferd, defendant herein, 
in the Sirsuit Court of deak gounty. From a final decree on- 
tered im that case on fly 1%, 1L14, the cemmlsirant parfsctsd 
an appeal to the Appellste Sourt of the first @istrisct. ‘he 
complainant then filed a petition in which she prayed for an 
erder on the deferdant to maze aguitable allowance for tauporary 
alinmeny pendins the appesl, and that defendant pay to her «a sum 
of money for scliciter’s fees and expense money in defending said 
appeal. “o this petition deferdart filed 4 scorn answer wherein 
he eet forth facts which he saintaina: (1) have a bearing upen 
the amcunt, if any, thet should be allowed; and (2) shes why 
the prayer in the petition should be dented tn its entirety. 

im the hearing had om thig petition and ansger, the chan- 
esilor entered a decree in which the defendant was ordered to pay 
eomplainast during the pendency of the azpeal the sum of 77) per 
weet, Fron thia decree deferdant has prosecuted this acpeal. 

im preparing the record for review in this court, the 
G@eferdant caked the clerk of the Cireult court to prepare a trans- 
eript of the record of the aupplamentary proseedinss in ssid cause, 
avd d@ecisnatet what should be insluded in the record. in using 
the ters “supplenentary proceedings in aeid cause,” he nesessarily 
sust have diatinguished between the proceedings on the petition 
ami anawer upon which the decree gas entered, complained ef in this 


appeal, ari the original procesedings hadi at the time the case vas 
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originally tried in which a final deeree waa entered July 19, 
1213, te reoord was prepared by the sler: as dirested, and ia 
eertirisad to thie oourt by the clerk az a "supslementary trange- 
eript of the racerd, aesordirg to a esrteain praecipe Piled in 
the office of the clort of the direcuit Jourt, in said eause.* Unorn 
thie resord defsndant aska thie court te reverse ths jeores, for 
to resuonse: (1) That the allowanes for tesporary alisony, auit 
money and solicitors’ fees is unfair, unressomable, excessive and 
burdensome; and (3) that the court erred in mating any allowances 
whatever on the petition and answer, because complainant had not 
eompiie: sith sertain provisions of the final decree entered uly 
12, 134615, ard by reason of such failure she was not entitled’ to tha 
relief prayed for. | 

im resly thereto, complainant scontends thet the resord 
presented te this «curt by the appellant is incomplete ani does 
not bring te this court ail the eviderce and proes@iings that vere 
before the trial sourt at the time the dsores was entered, ard it 
tuat therefore te presumed that if a semplate resormi sere hera, 
the evidence ardi procesdings therein sould 2neoe that the court be- 
low was warracted in entering the deeree complained of, 

befendant reliss upen hla eworn answer in support of his 
contention that the sccurt «erred in enterins the desrea complained 
of. the sertifiaate ef evidence in this enss merely presente the 
anawer 22 a pleading en fils, althoursh verified. While any of the 
fasts set forth therein may be treated as an adrission by the en= 
posins party, yet unless it wee offered in evidence, and that fact 
appears in the sertificate of evidence presented te this sourt, se 
@annot consider the facts set forth in the verified anawer, In sup- 
pert ef either of defsndant's contentions why the decres should be 
raverssd, 

the sertificate of evidense states that this cause comes 


on to be heard upon the petition of the complainant, the anewer of 
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the cefeniant, and upon the pleadings and transcript of the testi- 
somy taken upon the trial ef said gauss and the final deeres ren- 
@ered therein. ‘ne preseedinge leading te the decree sosplainea 
of sere suppienentary to a hearing had om the serits of the sause 
remuiting in the final deeres of July 15, 191%. ‘herefore, inie- 
pendent of the aforesaid recitels in the eertificate of svidense, 
thie court sust proceed upon the presuspticn that the chanceiler 
hearing the petition and anawer, in arriving at his eansluston, tock 
jucicial notice of the record upon shich the fins] decree of July 
l@, L213 was ertered, smi thet decres itssif. ‘fhe certifieste of 
evidence duces nct saet forth that resord -er the dserse, Shile it 
wea proper fer the chancellor to take Hiviicial netise of the racord 
| and proseeding in the sourt, and in the sare case, we, however, 


‘have no such risht. Horeovar, in the deares sorplaine! of on this 


apresi, the aeurt stated in express terts that it ceongidered the 
record im this causes and heard the arguments of soumsei on the 
present petition of complainant and the answer thereto by the de- 
fendant. 
se “ust presume that if thie recserd and final decree were 
before this equrt, the faots set forth therein would haves been suf- 
ficient te warrant the entering of the deeree somelained cof. in 
arriving at this conclusion, se are follesing the rule laid down 
‘in the saae of fattergom vy. Northern Trust Go., 239 ill. 2%4, sherein 
it is zaid: 
“It will be noted that the transeript of the record 
in this case ssa prepared upm «a prascipe filed by ensellant 
and Gces net purport to be a transcript of the soauslets record. 
apparently, only a s™a2ll pertion of the evldense appears te 
have been incorserated therein. In the abeense of a sertificate 
preacrving 211 the evidence it will be preasauwed that there waa 
aurfiaient evidense to sustain the firdins of the specific fasts 
in the desree.* 
The rule cf law arnounced in the aforesaid case sag fol- 
iseed by this branch of the sourt in the case of Patterson v. 


_Sorthern trust co., 170 [ll. Anp. 801. 
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ES. JUSTICE SOARLA™ delivered the opinion of the 2a’. 


Shls waa an action of the fourth clase in the Muniedpal 
Court of Chieszo, brousht by the defendant in arror, hereinsfter 
ealiei ins plaintifr, azainat the plaintife in error, hersinafter 
Called the defendant, to racsover a balance of £207 allered te be 
cue under a sritten agreecent betreer the olaintiff ani defendant. 
fhé said asrassent is asa follows: 


"chicare, pb. By 12ise 
Me Ee DEG COs, 
Ohiesrc, 112. 
GENT LEER s 

o@ B2ree to 263] you fer the gus of five hurdred 
dellara (3800) the folleginc deseribed mechinery., The axe 
to be loaded abosrd cara at c.&2.I.5.8.0G., Ghicage, Tli., 
one tesgive-inch J. HH, ‘ahewer automatic engine direct son- 
H6Gts2 to ene Hadell & Sntz 66 K.8. ome hondrsd and twentr- 
five yolt tan. somplete, 

‘eras three humdred dollars, to be paid at sicning 
ef this contract, an? belensce of twe hurdrsd dollars to be 
Paid when encine ei gensrator are tested and found te be in 
SatisPasters condition, 

Signing of thie indenturs shall constitute a scn- 


tract. 
ABLE TRAST SEER Ges 
Theses. GO. Ryan, Err." 
Upon the ezesution ef thia contract, the defendant paid to 


the plaintiff 3809 ao asreed, and ths plaintire ahipred the ongine 
and generator to the deferdant In ascordanse sith ea%4 asreenant, 
and the sace sera delivered to the defendant abaut April i, 1922. 
Shortly after the receint of the machina, the defendant tested ths 
Sane and found that 1% sas not in a aatisfastery ton@ition, and it 
thersupon notified the plaintiff, by letter dated April 22, 1912, 


that the tashine was not in a saticfactory corditicn, and stated 


that it would gut it im a satisfactery condition at the expense of 
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the plaintiff. Yhe defendant, not hearing from the nlaintirr, 
theres?ter expended $200 in rewinding the armeture of the gener~ 
ater und putting the machine in a satisfastory sendition, che 
defoniant neyer offered to reseind the sontrast of sale ar ta ree 
turn ins engine ana ganerator to the plaintiff, and it has sinee 
sonbtinued to operate tha sane at ita place of business at 4@OGR, 
indians, in the present ease, the plaintif?’ susd to rasever the 
unpaid balance of 3290 alleged te be due under the contract of 
Bai¢, and bhe aefondans ciaimed the right te recoup in this astion 
the amount expended in putting the acehine in a satisfastery con- 
dition. Ths ease waa tried tefern the sourt vithout a Jury, and 
the lssues were fourd against the deferdart ard rlainticrts jatages 
wore acseszed 2t 3200, The sourt ontere? Judement on the findinga, 
ani the dePemlant has sued ont this writ of o>rer te reverss said 
juadgeenit. 

the oourt, in finding for the plisirtiff, held aa a matter 
of law, “that ths cefendant could net recoup the amount expended 
by it in putting the machine in satisfactory serndiition but thet the 
Gefendant should have reacind#’ the centrest of sale and returned 
the machine at the gapliest practical opportunity if it was rot 
Satisfied with the mashing.” The defendant contends that by the 
terms of the sorntract the plaintir? expresaly warranted that the 
machine soul be in a satisfastery condition when delivered to the 
defendant, and that therefors it hac the right te ratein the gooda 


without paying tec the plaintify the balenes duc, ani to rescup damages 


in the present action te the umount of 33900 for the sala breach of 
the warranty, tho plaintiff contends that the sontrast desea not 
in any Way warrant the condition sf the machine, 

the sole question for us toe isterwine is, did the plain 
tif, in the contract, oxpreseiy warrant the condition of the 


machine af the time ef the delivery of the same to the defendant? 
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Lb has heen repeatedly held by our Sapreme court that no 
partionler form cf surda is neceusary to sonstitute a warranty, 
but 12 fa a quasifon of inteniicn, to te sathered from the eords 
used, ani froc the circomctancesa and arbjest ratter of the case. 
Whers the repraeantaiion la positive and relates to a =7tter of 
fact, it ocretitutse a warranty, but shere thea ranressntation rae 


* 


lates to that shish is a matter af opinion marsis, 11% does not 
Reed v- Hastings, 
constisuts & warranty. Hobinson ve. Harvey, 2 Iil. 552,41 112. 2483 


Bhormnt, 95 el. Ve Ao°eaghs SS aiere 7% 111. G1. The contract in the 
present case expressly provides thai the balance of “209 ic te bs 
paid "shen emeine anil generator are tested and found tc he in satis- 
Fuctery condition." @hiile the agreenent is semewhet cradely draun, 
¥@ are of the opinien that by the sai: clause, fust referred to, 

he plaintiff ressly warranted thai the machine sould be in = 
@ntisfacstery condition shen delivered te the plaintiff, and if the 
PleintifY foiled ta deliver the meaahine In a satiefactery condition, 
theres was a breach cf the warranty on tne part ef the plairtiff, and, 
under such clraumstances, the defendant waa not required to rescind 
the contrast ard to return thea machine, but had the rigcht to resounr 
the damages austsined by reasor of the breach te the arount of 630%. 
Umderwcod ot Gie We WOLD, 151 Tile 4:5. 

It was mot deriea by the pisintiff that the defeniant, after 
the receiot of the machines, sae sompelied to experi? g2c0 in sutting 
the samc in a satisfactory sondition, nor was tt disputed by the 
Plaintiff thet the repsirs sere necessary and proper under the war- 
ranty - if the somtract contained the allesea varrarty, The trial 
court, therefors, should have sntered a fricment in favor of the de- 
ferdent for costs. for the resaons stated, the judsetent of the xun- 
isipal Sourt of Chicazo will be reverasd ari 4 judement will be en- 


tered in thie sourt in faver of the defendant for costs, 
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This is an appeal from se fodement fer 41,900, satered 





in the Jounty vourt of cook County, agsinet the Jetroneoliter 
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Life inaurans® Somrasy, & corperation, appellent, hereinafter 


referred to as the deferdant, and in fsvor of Ohristiens Dombrow- 
R ski, appelige, hereinefter referred to *@ the tlisintiff. on 

April “, 1915, the daferndsnt corppeny iesued o policy for the eum 
of £1,999 on the life cf otto Tf. ferbrogaki. The plaintiff was 

| the «life of the said Gorbroeski ent the benefleisry in the polisy. 


The policy «as isqued upon a written arplicetion therefor, a 





eopy of which sas attached te and made «= part of the policy. in 
the aoplicetian for the policy Desbrosski stated thet he bad 

never had any diaeace of the lumgs, or habitval couch, or apitting 
ef bleed: thet he never had pneveonia, nleuriay, bronchitis, 
rheumaties, @repey, paraliysiae or dyspepsia; that ha head never 
besn trested for sickneas at any acylum, hospital cr sanitsrius;: 
that he had never keen attended or treated by any doctor since 

he aa a boy, and thet he had never had any illineax since shiidheed, 
the policy centsimeéd the following olause: “All atatescrts made 
by the inaure:t «hall, im tha aheenes of fraud, be deensd represer- 
tations and ret warranties, and na gush atatemert shall avoid or 
be used in defersus of a slais under this polley unless it ts con- 
tained in the written application therefor, copy of which is ee- 
gurely attached hereto and made = part hereof." ‘che policy alac 


x contained a provision that o grace of thirty-one days woul? be 
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sperted for the payment cf every presium after the firat. on 
Ceteber 4S, 1911, & prattius fell due and rewsined unpaid scre 

than thirty-one days thereafter, and fy the terms cf the polisy, 
it. lapssd om Hovember 4, P11. On Hovember 12, fll, Jembrowsri 
made 2 written application for a restoration of the polisy, in 
@iich he etated that he a3 then in sound health end had net since 
the policy sas lasued been sick or afflicted with any disease, *ar 
been phyaicaily prevented from attending, or unable to ettend te 
business, or consulted or basen attended by any phyaician.” ‘the 
application ales sontsined the fcllesing: *aAnd it is expressly 
acroei by the urlereiensad that if said sempany grants said restor- 
ation ef the policy 14 ahall be woon the semdition that if ary ef 
the forescing statements bs in any reapest untrus the polisy will 
ea woid.* Upen this application the policy waa restored. 

The defence interpossd by the ineurance company was that 
the policy sas wold on account of false atatementa in the orisinal 
application and in the application fer a restoration of the nolicy. 

or. fall, a witness for the defendant, testified that he 
trested the insured from April, 1:99 to “ay, 119, for dropsy, 
persiysic to & sertain axtent, and dyspepeis; thet his sondition 
at times was very serious: that he never auceseded im curins his, 

ur, Thorpe, a gitnesas for the defendant, testified that he 
treated the insured in Yarch and April, iv1li, for sleurisy and in- 
flascaticn <f the linings of the lunce and for a troublesome courh, 
and thet he sarmmct esy that hea sured tim. 

Ure Hiller, a witness for the ‘efendant, testified that he 
was gonnecte’ with the Wesley Hospitel im August, ill: thet the 
insured aucs to said hospital as a patient on Ausust 10, 1°11, and 
renained a patient there until August 23, 1911, during which tins 
he sae treated for pleurisy: that the insured sas then suffering 
from pulmonary tubereulosis or sonaumptiocn, which causes the sleurisy: 


that Kis eputue wac examined ani showed tubersular baciili. 
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The proefs of death submitted to the company and sisned 
by the plaintifY, were offered in «eviderss by her, Yhery showes 
that Sombrossri died February Sf, 11k, ef pleuriay end tubersulosisa: 
thet he hac been under treatuent at the desley “‘aeapitai fer his last 
aiczness from Auguet 1) te August S53, 1611, m3 that shile there 
he 2s attended by Or. J. %. Hiller, and thet the duration of his 
last tllmesa ess ten months. 

The <dafendant hee agalgned ard argued many allesad errors, 
in cur judgment 46 is only neseassry for us to pags unon one of 
thease. vho following instrustian gaa siven to the jury at the re- 
quest of the plaintiff: 

*Trhe gourt imstrustea the jury that 45 is for rou 
te detersine from the evidence the extent of the afckmess of 
the said Hosmbrovati ami shether it was cf such s character 
SF nature ag to mate hia reply to the interregstories saterial 
sinetatessnta. it is for the fury te say, from the eviderss, 
ivi recard to the eatent of the mature and kind of sickness, 
whether the attack «nish the insured euffered Prom was ef & 
sharscter to sa:e his anager, ‘never sia: sinse shildhood,’ 
material statetent: the ourmien of proof is on the defenian es 
ths songesny seta up the defenas and the fury cuat be satiatied 
fros the evidence that the untruth of the statement kage been 
2stablished.* 

The dePordant insista that the i-atrusction is erreneous 
and prejuiisial fer severs] reasena, One of ths reasons urged, in 
gur judgment, ie clearly geod, Ths defendant sentends that ty the 
above instruction 11 #as required to prove ita deferas by evidence 
thet aatisfied the Jury, or the verdict should be for the plaintiff, 
and thet this instruotion ieposed upon 1% « hisher degrees of proof 
than the lag requires. “I$ la always error t instruct a jury in a 
Sivil scsee that the party heving the burden of gree? must forrish 
evidence which will satisfy the Jury, and instruct fens of this ehar- 
acter have sc often been sorndemnsd that the rule is sell understood 
ard firmly establiahed.* Sonnegenny. Sorts, di Ill. S82. “It 
would seax that to require the jurer te be ‘sstisfied’ sould necess- 
itate resovine from his sind all reascnablg doubt of the truth of 


the mstter. {t has repeatedly been held by this court, in civil 
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eases, that the fory are onig require: to find froz a prepondar~ 
anse of the evidensa, and that to require thet they be satisfied 
imposas a higher degrees of preof than the lus requires.” Aolfs 
¥. Hich, 49 [1l, 434. it is quite slear that the civing of the 
abere Instruction constituted error highly prejudicial to the de- 
fandant, The Nadsment of the county Geurt of Ceok County ust 


therefore bs reversed arnt the gause reseamded for a nas trial. 


SEO BTR ay ree sterner 
Rie BRS ANG REMAMDED. 
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PATHICK 2. NeBRIDE and ARIE iP 
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Appelleea, / ) 
f >) APPESL FROM 

Vis f ) 
EDGAR F. SEUEY and ROWLAND T./ ) 
ROSKS, Od-partners ag SENEY, ) 
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BUNLOLIPAL COURT 
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StATSEANT OF PAN GASu. This was an eotion of the firat 
Glass in the Huniolpsl Court of chicago, broucht by Patrick 
Te “otrmide amd Abbie dobride, hia wife, appellees, hereinafter 
called the plaintiffa againet Edgar fF, Seney ard Nowland T, 
Negara, Gc-partnera doing business ae Soney, Rogers © Jompany, 
appellants, hereinafter called the defendantea. The sult wae 
brouxsnt to recover $5,909 damases for allered breach of a bulld- 
ing contract and a supplemental contract thereto. The defendants 
were building contractors in Ghicageo. The plaintiff's statement 
of oluwim ulleges the making of o contract between the plaintiff? 
ana the defendants, dated May 35, 1909, and a supplemental sone 
tract of the same date, whereby the defendants agreed to construct 
for the plsintiffa a building on certain resl astate logated in 
the ity of Chicaro; satd building to te im accomiarce with ser- 
tain plana and apecifiacationa stopted by the parties, > "and the 
plaintiffs saver that the defendant did net construct and complete 
said building azreeably te aaid plans and specifications and in 
accordance with their eald covenants and underatandinga contained 
in 3614 sontrasct but therein made default and senstructed said 
bullding defectively, improperly and inoufficiently, im the fol- 
lowing particulars, to-wit:" (the plaintiff here states nineteen 
partioulars in which they claim deferdante made default: alao 
the amount of damagea allezed to have been suetained aa to each 
partioular). The total amount of the damages are alleged to be 


$8,000, 
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The defendants filed an affidavit of merite in which they 
aimit the gontracta in gueation, but deny that the satd building 
Waa not constructed in accordance with the aald contracts, plane 
and opeeifloationa, and allege that said bulldinyg was construsted 
“in aecordance with the underatanding of the parties to said sone 
tract at the tine of deine said work and the same waa in substan- 
tial compliance with said contrast." ‘The affidavit of merits fur- 
ther alleges that the various departures from tha contract allesed 
by plaintiffs in their statenent of claim occasioned no damasea to 
the plaintiffa, and were made sith the aoquigasense of the plaintiffs. 
The aace was tried before the court avd a jury. A verdiet waa re- 
turned in favor of the plaintiffs for 35,009. The plaintiffs re- 

mitted 22449 from the verdiot, and the defertiante' motion for a 
wee trial was overruled and Judgment was entered for 82540, and 


thia appenl followed, 


@i, JUALIC“ GOANLAN delivered the opinion of the court. 
the defendants have agelgyned and argued a mimber of 
alieced errors, all of them, save one on the question of damagos, 
of an extremely technical sharaster,, none of which goes to the 
actual merite of the osse, except the ome referred te. The firat 
of theas contentions 4a tims atated in their brief: 


"The plaintiffs declared on « contract and a cone 
trast gupplemental therete exeauted by both of them and the 
defendants. ‘they offered in evidence a contract and a con- 
tract supplemental thereto executed by the defendanta and 
Patrick T. Mostride only. hen there contracts wore offered 
in evidence the defendants objected thereto on the ground 
that they vere not contracts between the partiosa to the sult, 
beomusy thoy were not signed by one of the parties, Defend- 
ante’ objection wae overruled by the court and the contracts 
were received in evidence. ‘This was error. here wae a 
fatal varlanos between the contracts deasribed in the state- 
ment of claim and the ones offered in evidence, notwithstand- 
ing treat thio wariance was specifically pointed out, the 
court, over the objection of the defendants, admitted the 
gane in evidence," 


¥e find by an inapection of the record that the defendante, 


at the time of tho offer of the said contracts, made two objections 
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to the introduction of the same, These objections ware thus 
etatea by the oounsel : *vhey have declared on 8 eontract signed 
by the plaintiffs and executed by the plaintiffa.” “we abfect 
te each of them on the ground that they don't boar the aienature 
ef one of the plaintiffa.” 

As to the alleged variance, (assuming that by the said 
objections the defendanta raised « queation of variance) which 
is of goursé predioated upon the theory that the contracts of- 
fered in eviderce wore not the ones decoribed in the atatement 
of Slain, we find that the statement of slaim does not alleze 
that the contracts were sitned by the plaintiffs, The cleim of 
variance is therefore without merit. 

the seoonk ground of objection to the introduetion of 
the ceantracts is alse without merit. “ne mere fast that Mre,. 
NeSride did not sign the contracts ocvered in ewidensa ia of no 


faportanes in thia gase. The svidence showa clearly that she 


accepted and adoptei the written contracts, and she therefore 


asaented to their terms and conditions and waa bound by them, 
Ullepercer ve Meyer, 17 [12. c64; Forthman v. Jotera, “O° Ill. 
159; Memory ve iepert, 131 111. 425; Ames v. Moir, ot als, 120 
ili. S82: Plumb v. Camgboll, lu? f11. 191; Miere v. fuller Co., 
1°27 ill. App. 49. The defemdants also treated her throurhout the 
entire trenssetion a3 a party to the centracte. 
The next contention of the defendants ic thua etated by 
thems 
_.) "*fho plaintiffs in this case, Patrick T,. Yotride 
and Abbie VeGride, declared on contracts between themeslvas 
Jeintly and tho defendanta. On the trial they proved con- 
tragts betwoen Patrick T. “olride only and the defendanta,. 
it thus appoarsd that there was a miafoinder of pabtisa 
Plainti rf.° 
This sontention is predicated upon the theory that “re. 
¥onrids waa nota harty ta the suit, dsecauss ehe 214 not sien the 
eontraocte. Ghat wo have said as to the defendants’ Piret conten- 


tion diaposes of the present one, 
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a AAL of the papers, scontrasta, notes, @tc., wors drawn 
by the defendants, and each of the sontraste raoitea that it ta 
"hatweon Patrick T. Mouride and Abbie veortde, his wife, parties 
of the first part, amd Seney, Rogers & Company, u pertnership, 
party of the seaerd part.* ‘The Mecrides also executed for the 
benefit of the dePondanta, and in pursuance of the terns ef the 
contrasts, two trust deeds, with accompanying series of promiesory 
motes; the cirat truet dead securing the principal ovum of 25,599, 
ani the second the aum of G1,455", Yheee papers were all sipned 
by veuriae amd hie wife. The gontractea were executed in duplicate, 
andi the avidence tends to show that the duplicates of the contracta 
retained by the defendante were simned by both of the plaintiffs. 
it Le -somechat elonificant that the duplicates of the defendants, 
aegording to the testimony of the defendant Seney, were lost. The 
evidenns gisariy shows thet throughout the entire trangaction the 
defendants sonsulted with and dealt with beth ir. and Mre. vetride. 
the next contention of the deferndanta La thus stated in 
their brief: 


; > *Shenrecord thus shows that Patriok ?. Meltride 
wae the sole owner of the prenises upon which thia build~ 
ing was sonstructed. This fact, together with the manner 
of the construction off the bulliing aa diselosed by the 
record, placed the logal title to the bullding in Patrick 
‘. Mobride: Abbie Melrid»y goeplaintif?, having ne legal 
Sitle or interest whatscever in the let upon which the 
bailding wae constructed would have no legal title te or 
Legal interest in the building iteelf. saving no laral 
title or interest in either lot, or the bullding sonetruct- 
ed thereon under the sontracta in question, she would have 
no right to maintain sm aotion either in her owen nene or 
Jointly with Patrick [. “oeSride for darares for failure to 
construct the building ascording to the plans and apestfiaa- 
tions, because she had no legal intereat in the aubject- 
matter of the oontreversy, How can it be lorisally maintain- 
ed that Abbie Yelride has sustained any damarga by reason of 
any failure by the defendant to erect a ouilding in which sche 
aid mot und gould not have any lesal interest therein wheate 
soever? If sho had no titie to the buliding, as sonetructed 
or #@ 1t ahould have been constructed, she sertainly gua- 
tained no damazes.” 


it is « wurfistent answer to this sentention to @eay that the de~ 


fendants, by their sonduct in the premises, recogniged that ‘ira. 
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Mosride had some right - legsl or equitable - in tha property 
in question, and they will ret no« be heard to assert that ahs 
had no interest in the enc. 
The next oerbterntion of the defendanta ia thua etated 
in the!r brisaf: 
"4% 44 glosge of a1] the evidence the defendants 
moved the court ke instruct the jury to find tha issues 
for them, on the spucifia ground that the record showed 
that the property woon shich the building in queation was 
constructed, and the building itssif, was the gole prop- 
erty cf Patrisok tT. Yasrids, Th: reson? not only faila to 
show a joint right of resovery in the plaintiffs, but it 
affirwativaly anoears thoreby that Abbie iYorride had no 
Legal title to, or interest in, the subjegst-matter in son- 
trovorsy. It therefore Pollews that the court eered in 
overrulins aeferdantsa’ motion to instruct the jury to find 
the isouee for then, ant the fudzment below sammot be suse 
tained.” 
what we heve anid as to the defendants’ last contention disposes 
of this one. 
The defendants nest contend that the court erred in ad- 
mitting in evidenge, over thelr objections, aeven or the apecifioca- 


tiona, om the sround that there anpsared to have been alterations, 
oonalating of interlinestiona and srasurea, in the game. It is 
suffictent to say in answer to thie contention that the evidense 
Gleariy shows thet the defendants were not injured by tho allesed 
chances, no matter #hen or by whom they were mado. One change was 
beneficlal to the defardants and the others made no difference 
whatever, 

the defendants rext conterd that the damases awarded by 
the Jury are exceasive; thot the verdict "was ¢ither the result 
of pageion or prejudice on the part of the jury, or their "isoon- 
aeption of the evisence and the lew sa siven te them by the sourt, 
and Was mot cured ty the romittitur of practically one-half of 
the verdict," 

it ig clear frem the evidenee thet the amount of the ver- 
dict wae not supported by the proof, but we do not think Le scan be 


fairly said that thin is a case wheres passion or prejudice played 
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any part im the assesenent of the dumageae by the Jury. The 
only question to aeterming is, san the defendants fairly complain 
oY the acount of the Judgment entered by the trial court. The 
defendants adsit thet the following instruction eiven to the jury 
by the court announced the true measure of dararea ir the sase: 
*“vhe court instructa the Jury that if you bolicve 
from the evidences that the defendante failed to construct 
the builiing in queation according to the plane and srecif- 
isations, ao @ar sa the sams hae beer ghown by the evidence, 
tien the méasure of the damaze is the diffcrence hetween the 
valus of the bullding asa senatrueted and the value of the 
buiiding ae 4t would have heen constructed, tf it had been 
Gdenagirustad aeaoriine to the plana and uyecifisationsa exeeapt 
ineofser a3 any of the provisions of the plane and apesifirca- 
tions may have boon waived by tha plaintiffs horsin, if any 
cugh waiver has been shown by the evidensg.” 
we fink from the evidence that the witness Yehrwein, a contract- 
or and builder of twenty years’ experience, testified that the dif- 
ference between the value of the building as constructed, and the 
Value of the vullding if it had been sonsatructsd according to the 
Gontracte, was j2,580, The witnesa Hishop, an earchitest of twenty. 
four years’ experisnee, placed the difference at $2,938. oth of 
these wlinesses testified for the plaintirf. The defendants did 
not intrcduee any svidensce, beuring on tne question of damares, 
thet wac predicated upon the rule that the aefandantsa now concede 
te be the correct ome. The court, in Sizing the damazes, took the 
figures of Weiurwain, thus giving the defendants the banefit of the 
lowest cetimate of damasoe (predicated upen the correst rule), 
ehour by the proof and entered Judgement for 42,570, The deferdants, 
experienced mon in the bullding Line, dig net sve fit to intreduce 
proof to econtrovert the testimony of fehrwein. In entering Juice 
mont for £4,8°°, therefore, thu court admittedly followed the true 
rule of the measure of damages ari he ageested the evidence, bear- 
ing upon the question, most favorable to the defonilants. Under the 
law and under the proof, the court would net have been Justified 


in entering judesent for a arsller amount. 
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‘ie defarnianta naxt contend that the court erred in age 
mittins ths testimony of Urs, Beurida fever their obfaction) on the 
grouns that she eas the «1fe of Patriok 7, Yemtride and was there- 
fora an incompetent elimase. Thin allered error ie predicated upon 
the thoory that Urge, Uctride wea not a proper party to this ault. 
Wheat wo have already said on this question {3 9 sufficiert answer 
te the presant ceortention. 

the defentants gontent that @ seartair statement of the 
triel court was prefnudiciel to the defentants. whhle “re, Houride 
wan on the stand, the attorrey of the plaintiffs said to thea court: 
“With referenne to the signatures on the contrast, 1@ it negessaary 
to put in ary rebuttal?” he court: “This woven testified on 
direst examination that eahe had stipgned that contract.” the defend- 
ants sontend that the statement of the court waa not in accordance 
with the evidence and was prajudiateal te the deferdants. Without 
conceding the claim of the defendants that the sourt misquoted the 
evidence of (rs. Yatridse, it ia a sufficient araver to the sonten- 
tion to say that 1% apyears from the resord that the deferdanta made 
no ebjeetion to the atatemert of the sourt, nor have they aee4 med 
ary error on the same. 

; wo nave patiently and cerefully considered the various con- 
tention» of the defeniarnte, ercd we have referred to all of them in 
thia opinion, On the merits of the cage, the defendants are without 
a aefenas, Chey have had a fair trial, and the amount of the jJudg- 
mont ta ac low as they could possibly ask for, under the evidence 
and the lag in the case. “he Judgment of the vunicipal Covrt will 


be affirned. 


AvP IRNED. 
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Hie JULTIUR DUARLAN delivered the opinion of the anurt, 


fhis is an appesi from a Axigment fer *E4Af, entered 
in the Sunidipsi Court of Ghigarso, in an astion of the first 


Giasa, in favor ef Thoeas &. 


oe 


eliy, aDpsiles, hersinafler aslleda 
the plaintiff, againat the Faderal Iverevement Comparz, « sorpor= 
ation. aopéliant, hereinafter called the dePardant. The plaintire 
Gas ar employe of the defendant company, and claims that by the 
terms of his employment, he was to reagive a salary of ‘129 rer 
month ond S5 1/= per cent. of the ammuel net profits of the pay- 
ing and sidewalk departments of the deferdant company. ‘the plain- 
tiff admita that he received from the defendant S18¢ monthly, but 
he ¢lains that the net profits of the said paving ent sidewalk de- 
partnents for the years 1997 and 1908 aggresated $9815.30: that he 
hed noi received any portion of the sams; and that in the latter 
part of June or the early part or July, 1902, at hie request, an 
BUGUUnL a@iated was sntered into betseen the plaintiff and the de- 
fondant, throuch ite treasurer, whereby the arnrwal net profita of 
the said departuents for the years 1907 and 1998 were agreed to be 
§S5.5.50, abd that the amount due the plaintiff was agreed te be 

- $eees ek. Che auit was brought, upon am account staLed, te recover 
the vaid emount, sith interest thersen from cugust i, 160°. 

She adePerdans bas aeelgrec avel wegod five groumia fer a 
Peverssi of the fucgrent. It te omly neceuserys for ue to refer te 
Che of these, 

Re Gsfertant otfereac te show thet the plainiit? and its 


treaturer, tm adjusting arzt settling the acecunt ateted, sade & 
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grosa rietakxe tn datimating the earrinzcs of the paving and side - 
walk departments for the yeara 1957 and 1908, and that ag a result 

f thie mistabe, beth parties suppesed that the tro departments had 
Made not profite for the aaid years of 48915.%0; that as a matter 
of Pact mo profits were made by theae tzo departmenta during the 
said years, and the defondast sontends that the court sconmitted 
revorsihls error in excluding the defendant's coffer to show that 

the soseur! stated was the reault of the #eaid mistake of fact. it 
appeara fron the record that the defendant's atatesent as te ita 
offer ani the sation of the triasi court in the pretises is correct. 

The law never binds a party to an account steted that ia 

ahown to be unjust and to have osourred by miatake or fraud in the 
a5ttlenent of the same. While itt tne law of this state that 
wheres partiga after a full and fair cpporturity of examining ani de-~ 
eiding upon their sutual acsounte, have adjusted ani settled therm, 
the law will rot permit a deliberate settiement thus made to be ro- 
epened, except upon the slearest evidenses of fraud, or ristake in 
the settlement, ami the burden of provirg froud or mistake reate 
upon the party asserting the sane, still, it is alse the law that it 
ia always allowable te shew that an account stated was made under a 
migapprehenesion of the facts. The defendant nad a olear legal right 


to show, if it couli, that the allesed ascount atated was made by 
the parties while th°Y were laboring under a miataze of fact as to 


the agtueal sarnings of the departments in question for the years of 
jOO7 arei 1008, If, a8 a mattor of fact,, there were no profits made 
in these two departuents for those years, thom 1t 13 slear that the 
acoount stated waa the reault of a mutual mistaze of fact. *@ are 
aatiefied thet the trial court cosuitted reveralble error in refus- 
ing the defendant an oppertunity to prove the offer in question, 

and the judement of the Murieipal Court of Chisago must therefore 

ba reversed and the cause remanded. 


REVERSED AND REVARDED. 
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Me FUGPLCON GQARLAY delivered the opinion of the gourt,. 


“his gop@al ta prosesuted to reverse a judgment for 
510,008, reeovered in the Cirqult Cours of Gook County by the 
appollee, hereinafter sallad the plaintiff, axainet the appel- 
lant, hereinafter oallod the defendant, The defendant was @ 
practicing shysietan and surgeon in the eity of Chisage, and 
tee walt wos brought to recover for the allered malpragtice of 
the dofendant im gormection eith an eperation oerforsed by hin 
upon the plisintiff, the sase wae tried before a court and a 
jury, and the defendant has prayad thie appeal. 

A or rhe operation wae performed on Jarmary ¢, OC, The 
a uterus, the right ovary aml tube and o sae or the left ovary 

were romaved: sloo the apperdin. the defundant also repaired 

pied ens uaknad hg ahbldbirth and removed hemorrholda,. The 
| plainsies slain’ that the defendant, during the operation, in- 
; aerted a certain piece of gauze in the plaintiff's vagina, and 
4 that he failed to remove the agne, and that he allowed it to re- 
SS 


main in the plaintiff's body for # long time (05 daya); that he 


diacharzed the plaintiff from his care without removing the gauze 


) , 
| er gaain: the sao te te resoved, amt without inftormaln the plaine 
| 


tiff of the presence of the gauge tn her body: that as 6 dirseat 


, 


rewlt of the deforsdartts failure to resove or aauae to be re- 


Vis 


es 
> henith was seriously injured thereby. 


omg 





soved the gauge, 1t became rotten and putrid, and the plaintifftea 
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The defendant woe the ehisf aurzecn of the Chicsasc, 
Wilwaukee ard St, Saul Hallroad company, and the plaintirs's 
husband wae the shief? inapector of the sane corpany, and the 
plaintiff prosured the aervices af the deferdart throuch her 
hueband. che plinsintifr, im aeserdanse with the defendant's 
ordere, woe taken to the Jonres Stragt ioapital im Chisars, on 
Dsoenber S21, 1oS, The defendant was the president of this hee} 
pital and hired and disoharsed the internea and ether attaches 
Gormmected with the gave. “ho husband of the pleintiff toatified 
that the Gefeniart refarred to this hospital as “his own private 
heapital.* vhe-aaid husband 9120 teetifisd that the dafeorctant 
agreed to perfor: the operntion ami to leo after the nlaintirf 
personally after the operation. ‘he ¢eferntant testified thet he 
arreea to perform the oneretion porgonaliy, but that nothings was 
aid by either the plaintif¢f'ts husband or himeeif aa to the sare 
of the plaintiff? after the oneration. Too defendant performed the 
operation, assisted by an interne and = house phraisian sonmected 
@ith the ge@t heepital. The plaintiff remained in the heanttal 
until February 1, 16%, when ahe wag dlacharsed., ihe defendant 
aarti te thar hoe inserted a plese of sause in the plaintiff's waszina 
at the time of the operation, out he insist’ that he reroved the 
game after the sompletion ef the cperstion. The plaintiff teatified 
that no gause wae over placed in her body by anyone after the tina 
ef the eperntion. the deferdant introlneed evidense tendine to 
show that after the operation im question one of the tuo Ixkaxmeag 
BS: os sintered in the operation placed gausze im the vagina of the 
plaintiff ehile ashe wae im the heapital. it te not disputed that 
on February o7th, Or. Syde renoved ao plese ef gauze from the vagina 
of the pleinticf, ard that the same wau putrid and hed an exceeding} 
iy bad oder. e-are satisfied, after # Garsful examination of the 


Pod 


ppg eR ge uM 7 , 
evidenss, that the gauge revoved by or, ivyde on February L7th was 
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the ga0e that wae plaeed in the vagina of the plaintiff by the 
seferdant at the time of the operation, “Trhe theory of the plisine 
tir? Ie that the deferdant arread not only to perfor: the oper 

_ ation, cut te vive the plaintiff? his personel care and attention 
after tie operation. ‘The theory of the defendant 1a that he agreed 
te give the plaintiff his parsenal cure and attention only sa to 
the operation, arm: that he 1s “not reeponaible for any songesqueness 
te the plaintiff’ osourrin: threugh a lack of sare and attention 

on the part of others aftar the operation, 

5 a The geferdant firat contenmis that *the trial sourt erred 

tn derying deforiant'’s request, af the conclusion of plaintiff's 
evidenses ahd st the gerdlusion of all the evidence, to ineatrust 
the jury te return « veriiot of mot qpilty, ani in refusing defend- 
ant‘'s written imatrustion whe: tundered to that effect. jiald mo- 
tion ghouls have been granted arn anid inetraction should have been 
given, for the following resaona: {1} Fisintiff fatled te preve 
by 4 prepenierunse of the evidengs that the deferdant Isft the sauce 
in plaintiff's kody; (2) Pleimti?f failed to preve that the sick} 
nesecs, pain ord auffering which aha ecusetealined after the oparstion 
were Gaueed by the presence of the cauge in her body.” Ase to point 

id, it 13 suffiolant te aay that where « trial court passes upen a 

motion for a peremptory inetruction thse queation of the prepondore 

anes of the eviderce does not arise at all. Libby, soNetll & Libby 
Ve. Gook, UG llle 2. Ao to point &, we are eutiefied that the 
evidence of thu plaintiff tended to prove that the sidgmmedess, pain 
ard wufferine whieh ehe sustained after the operation were asused 
by the fact that the gauge #na allowed to remain in her body fer 
aM unwarrented period of ting. 

The deferviant next contends that the court erred im giv- 

ine to the fury, at the inatarce of the plaintiff, imatructions 


Bos. 8 ari *. These instructions are ae followa: 
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"{s)) You are further inatrueted that if you believe 
fron the evidonge that the slaintiff's misband, asting for 
her, employed deferniant to operste upon her, ard to sive 
her hig personal attention and sare after the oneration, 
the aefordast acoepted such employment, and entered upon 
the perforsanse thereat, 1% thereby develwed uson him and 
beesme Sig duty to ¢ive her hie persenal attention arc care 
after the operation, in so far as such attention arn? gare 
beGace NWSesary, 24 & Peault of wi incidental te sush over~ 
ation, ari that if he delegated the duty of earing for and 
attending to her to others, ant auch others neslested to ctve 
her the attention amd oare which such operation aade renaone- 
ably neosouaary, ani that if the plaintiff, without fault on 
her part, wuifered sicknesa and physical diaerders ard ene 
duredi pain and wifferine as a result of euch nerlisenne in 
gamner and form as gharced in her declaration, the defendant 
#ii4 be liabie for whatever demass the plaintiff’ sustained as 
the dirgset ard inevitable result of aush neclect, 


*(7)} Phe court instructs the Jury that the prefesa- 
wieral services of a shysigian and surgeon are of a personal 
nature, end «a phyaician and surgeon, while he may properly 
employ and avail himself of the survices of aseistants ard 
NUPaes, Gernot properly delezute and leave te scther porsonrs 
the perforuanog of the professional servises he is anployed 
te render porsemaily to his patient: and if you believe Prom 
the evidence in this ense that the plairtiff employad the de} 
fendant te perform o sursical operation upon her person, and 
that the defendant empleyed another person, or delegated to 
ancthor porsan a par, of the duties devolving upon him, the 
@eferdeant, pervoruilyto perform, im and about the trestrent 

| of the plaintif?’ and the cere of her perzon necessarily ine 

| @idental to sush ourcical operation, and thet such person 40 
exployed by the defentant cr ao dulegated by hie to perform 
auch dutiesa, negligently performed auch duties, and that as 
a direet oonsequance theree? the plaintiff sustained and auf~ 
fered fron sush negligent performance the injumies allesed in 
her declaration, them the defendant in such oes would be 
liable to the plaintiff for the negligent acts, if euch there 
“ere, of auch person to #hem he delegsted the performance of 
hia personal profeasional dutie:.* 


ghe defereiant tlaicts that these instructions told the jury that, 
"toe defordant was liable for any act performed by ane of the 
heus¢ physlolunea while the plaintinf waa in the hoapital, even 
though t&@ doctor way not prasent at the tive auch act waa pere 
formed, and even though auch 368 waa not under the direetion of 
ors Louffleur. In other words, the court inetrusted the fury that 
the houses physicians were the servants of Or. ‘ouffieur, an‘ that 
he would Se responsible for any act of negligence on their part," 
the huvbond of the plaintiff testified that the deferdant apreed 


CL to take the plaintirf to his own private hospital and toe perfor: 
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the operation peraonaily, and to look after the plaintiff, 1 
aoked him if he amuld perform tha operation personally and look 
after her, art he aald ‘ves, i will: sure i wlll.** (Testimony 
of Gre jowan.) it de clear therefore that there 18 evidence in 
the record tesding te prove that the defendant, by special con 
trast, arreed 16 ci¥ve to the plaintiff hia pergonal care ond attene 
tion after che operation had beon performed, and inatruction ve. 
® fa predicated upon thie theory of ihe evidences, It statea a 
gerrest mule of law, and it wae peoper fer the qourt to clive the 
tnetrauetion, under the eridense tn the sage. I[nretrustion Yo. 

? gtatea & sorrest rule of law, ard it wae proper to sive the 
game under the evidenge in the case, Go American erd mmeliah 
ineyelcpedia of Law, te BS: BM Oyo. of Law and Prosedura, 2. 
LEGA,» 

The defercert next contends that the soust srred in 
refusing to ¢ive to the fury, at the request of the defendant, 
the followings inatrustion. 

"{3) the sourt inetrueta the Jury that if you be-~ 

lieve fron the evidenee in thle case that some pergon 

ether than Or. Gouffleur, and mot in his preaence or 

undor hia direation, placed a plese of rauge im the body 

of the plaintiff, and fetlled to reneve the same, then 

4t is your duty to find the deferdant, Or. sourtfieur, 

net cullty.” 
Thia inetruesion (one that directa a vardiet) ismores the «idence 
ae to the allecead epeaial sontract by hich tha defendant waa to 
give his perecral attention to tne plaintire after the operation 
and in oemnsotion therewith. The inetruction was bad for other 
reasons. 

“he deferdeant next contendia that the court orrai in net 
givins to the fury the following inetruction, on behalf of the 
defendant: 

"(*) ghe sours instrusta the Jury that the defend- 


ant, or. sourTfleur, 18 not reaponwiblse or liable for the 
acts of the internes, revident physicians or nuraea of the 
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Vonrer Strees foapdtal net perferaad in hie pregence or une 
der bis direetion, and if you believe im thia eaue that the 
neglicunt agk carplained of waa soumitted hy one af the ine 
ternes, residett physiciana or nurses employe by said None 
roe jtreet Hoasital, mot in the presande of cv. “Sonfflour 
nor under his direetion, and that auch aot, 4° any, was the 
GOl6 oanse Of olaintift's alleged injury, then 14 ia your 
duty te firmd Or. couffleur net guilty.” 


this dnetruetion (ane that directs & vordict) fa open to the sane 
objection aa fo. cy and it was therefore properly refused. 

‘he defendant next contends that the court erred in ree 
fusing to give to the jury the following inatruation offered by 
hist 

"(1) the seurt tmetruste the Jury that 1f they balleve 
from the evidence thet the defendant used ordinary erili and 
cars in the treatment of plaintiff, but sade a migtare tn 
judement, then the defendant io mot lfable for the recult of 
guah miatake under the lag, ond im gush evert your verdict 
#hnouls he not eullty." 


Ae the claim of the plaintiff waco net in any way preiicasted upon 


-@ey Alleged mistake in fudgment om the part of the defendant, thig 


inetrusticn sas properly refusede It would have boon misleading 
to clive Lt. 

che 4efetant next contends that the sourt erred in refuse 
ins be give to the fury ingtruetion No, 4 offered oy him, Thie 
iretructicn reaeia ag Pollows: 

“(2) vhe sourt imetructa the Jury that even though your 
believe the pieos of gauge referred to in tois Gus was plaagad 
in plaintiff's body by or. Souffleur, or by some other peraon 
in his presence or by his direetion, if you believe from thes 
esvidenos in thie sase that the injury teatified by plaintir? ta 
witnesees wae not gauaed by the preaunoe in plaintiff's body of 
aaid plese of gauze, but was gaused by other gorviitiona and 
sireumstanses, then 1% ie your doty to find or. “ult Lever net 
mualty.” 


the aubseot watter of thie inutruction waa fully eovered im othar 
insteustiona siven te the jury at the inetarge of the deferdant. 
“ny defendant next contends thet the court committed re- 
veraible error in ruling on the admisealollity of certain avi tence. 
During the exasination of br, Stillman, ® s#itnesa for the plaintitr, 
the follewing question waa asked by sounsel for the plaintift: 
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*gapposing a Onao whara gauss 1s placed tn a 
position sech aa von found, where the uterus hed been 
penoved on the Sth of January, and allowsd to remain un- 
tii the evth of fabruary, a period of approxiasntely fifty. 
three daye.* 
The deferdant objieeted ta thia question and he naw olatima that 
the otjJeetion aheuld have beon eyatained “for the reason that the 
queatian somtaina the clases ‘yugh ae you found’, whereas the 
eviderse shove thet the doctor di4 ret find the gauge in plain- 
tiff'’s body, di: mot Krew whet position it Rai been in while there, 
and 414 rot knox the oorditions lett after the operation.” An 
examination of the pecort ehows that the wlimeas d14 rot make any 
anawer to the above question, and that shen the sald objection by 
the defendant was made the question was modified as follows: "*Shewe 
the gouse kas plaged in the gcettion shere the uterun had deen ree 
meved, ari sliowed to remain in that position from the Sth ef Jane 
wary until the 2th of february, what sould be the prohebie offeat 
upon the geuge’* ihe viee of the oriainal question ae peinted ont 
by the epecifiea objection «as made by the deferstant was entirely 
@liminated by the question as modifled, arg while the record showa 
that the defendant objected to the question in its modified form 
and the witness eau sllowed to anewer over hie obfestion, the de-«- 
ferdant cakes ne point on the ruline of the trinl court om his ob 
fection te the cuestion sa modified, but argues the point as though 
the original question had not been modified, 
the anowor of the witnese Ba te the codified quaation 
{Juet referres to) was: “Che gause would be saturated with vue 
ana foul emelling" and in refueire the deferdantts reetion to «trike 
out this anewer, the court cade the tellowing remarke: °) may omy, 
gontiesen, that i hat auppesed that there sould be re question about. 
wowld be the effest if the attustion waa es 40 deseribed; the quea- 
tion would be then, whether 4% @waqc in that mamner and eho was rage 
ponmsitle for tie beiroc thera, but that 1% could remain that Length 
of tive im « wound #ithout some decomposition, I suppose that would 
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practiaslly be aanosded.” the defendant obfested to these re- 
Barks, Brn he Hoe Gontends that they constitute reversible eror, 
Yhe defendant slaims that the fury aay have undereteed that the 
court wae referring to the effect that the leavines ef the cauze 
in the vagina from January Sth until “sbruary STth would have upon 
the plaintiff's heelth and that at the deferiant was sonterntins thet 
the leaving of the gause in the vasina for tye pericd stated would 
not gaues any damace to tne plaintit’, the remuarys were Aichly 
prejudicial te him. it is manifest that the medified quastion 
eered and the snawar made to the aame that the court waa referring 
in hie rasiarks (made in paseing om the motion to atrike out the 
anewer) to the effect that there would ke upon the cauce if it was 
left in the nlaintiff's beady for tha time stated, ari wa do not see 
how 1t was possitie for the Jury te have mieucdereteod the remarks, 
counsel for the defendant, a3 the reaord shows, interpreted the 
Temartse, at ths tine they sore wade, aa #6 Go now, The defendant 
G41id not contradiat the plaintif?’’sa evideras to the effect that the 
gauze, wher teben from the plaintiff's beady, waa aaturated «ith pug, 
and wae in a cusrid and foul smelling sondition, nor did the defend- 
ant, #uries the trial, shallense the scortention of the plaintiff, 
that the gauss, if it raeained in the wagina of the plaintiff for 
fifty-three days, would urderce some desompoelttion. As the court's 
recarrs gomeermmed « subject about which thera wae no contrartety 
of cpinicr, #6 are uriable te see how the defendant aould have been 
injured thereby. 
Following the above romarre made by the trie} saourt, 
oesurrad the following: 
"3, that effeot, dootor, would the preasnee of faune 
in thal seondition have upen the eyatem?” 
“A. “Here would natursily be sore or less absorstior 
from any foreian gubstanes which wae saturated with the dee 


gompeged, broven down, roparative material im the boty sone 
stitutionally.® 
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uoor Lhe wyete ‘mt haw does 14 manifest itaeit? 
Ay Beli, 1% monifeste iteelif in differant wars, 
from A tosiea aterdpoimt, 11 micht be depreaston.” 
“oy You aay 'toxte etardootnt,' what de yor miort 
Sy that expresaioan’ 


te GOhL, whem you ave absorbing ony poteon, {rm any 
pieneMia, or septisenia, whether it ha pue er other aentia 
materLai, imtroadacad im the human hoedy,” 
watléeme of the defendant to strike ont the above anuwere ware 
denied ant thie rulins to urged as reversible error, om the 
ground that the witmedea 442 not knew of the peattion of the eeusze 
in t56¢ body nor the somiition of the nlaintiff'n body, art that 
hie teotinony wae civen on the presumption that the gauge wae in 


the ardiomon. Ge Pint ne mortit im thie eartention. he xltnessa 


did not pretend to have any personal rnewlodee aa te the powttion 
of the gause in the plaimtiff'a body or ita conmblition whon ree- 
MOVER. He was toatiovying ag an exnert 28 £6 gongequenctes that 
would follew Prom an a«sumed atate of facta. 

Yhe defendant next eentenda that the oases aheald be 
reverued begnuce of « oertain wmawer made by <r, Gowan, the huss 
band of the plaintiff, whiie on the witress stend. cha witneas 
in repatsting an silered conversation between the defendart and a 
ar. Hinsey, in the presence of the witnecs, seid: “He (referring 
te Vre Cinwey) gaye, "D414 you leave that guage im that womant Ue 
(referring to the deformtant) gaya, °! did, and I resret thet, or. 
Rinsey, very much,’ ir. tiinsey aaya, *¢6n are inaared, are you 
met?’*® The counsel for the defendant, at thie point, obfaated to 
thie statecent, ani the obfoation waa aratained. “o exsention was 
taken by the defendant to the atatevent or te the raling of the 
eourt. (0 1a trerefore In no poaition te naw somplain of the dtate- 
ment, 

it iw mest oontenmded by the deferdant that "the declarae 
tion did not sharge the defendant with seing negligent tarcush any 
other person than hige@lf; that {t epesifteally amerred that the 
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neglizent acts or otiaegiens were the pereinal asts ard osisuiona 

of the defersant, Aibert i. Seuffleur, himselif:;" and that 4% wae 
error for the ecurt to inuatrust the jury that the dafemtant was 
lisble for rexiisenes on the part o: othera, ani that it was also 
error for the gourt to refuse to instruct the furg that the defend- 
ent wea nok liable fer the acts of nexligsnes of servants or agente, 
er heuge physicians, of tie hospital. i have previously naased 
wpen the iaw laid doun in the inetrestiona referred to, bul the de- 
fertiant moe conteunmdés test the aaid civen tnatructiors complained of 
‘yore epronecus on the ground that {4 soretitutea a variaros fros 
the deolaratior, and constitutes a sase ontirely 44Prferent from 

thet sllesed in the declaration.” ft ia net necesaery for us to 
pass upon the seriie ef the alleged variance, ae the dePfersisnt haa 
waived whatever risht he might have had to insiet upon a varlaned. 
The Aeferdant did not object toe any evidence bearing on the quese 
tion ef hie allazed nexzligenee throush others on the ground of 
variance, nor does it appear that he, at any tins, in any vay 
pointed out any aileced vwarfance to the trisl aourt. if the defend- 
ant deeired to aveil hiseel? of this ebjeation, he should have obe 
Jeoted to the imtroetuetion of the eviderce when it was offered om the 
trial, ond the variances should have been pointed opt, in order that 
the plaintiff, if ashe sco desired, might ament her decl«ration. “ave 
ing failed to do this, the objection of a variance cannot be raieed 
fer the first tims on appeal. Probgt yonatrmuction Ge Ve SO1G¥.s 

145 [lle $11 Jacobs ve Yarka, 15 IL]. 54%: illinote Life Asem, 
Ve Golis, 205 Tlie 4251 de Se elie GSe Veo BSRPOND, 20% T11,. 8%. 

it anpesrins, therefore, that the deferdart acsepted au compatont, 
the evidersce that tarded to establish deferdant'e negligerce, threugh 
the cots of others, und thet he introduced evidence for the press 
of sombating the uame, it wae proper for the court, uncer euch aire 
cumstances, to base inatrustians om thie eviderse intrediueed by the 
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Plaintti??, evan thouch auch evidenas wight have been excluded 
hed the defendant cbjeoted to the sane when offered on the trial. 
Ue cb Se de Hele Ge Ye Kasiolph, 191 Lile Apps 121; (Affa. 199 


Ill. 125). 





vhe defendant next contemio that the verdiot 12 ax 
eoasive. Ws Have sarefully sensideras the ovidense bearing upon 
this queation, arxi we Kave reagied thw conolusion that we cannot 
gay thet the wmount of the verdict ia aaniffeatly against the weight 
of the evidence. 

virnding po reversible error in the record and belleving 
that the defendant hee had a fair and impartial trial, the fudz- 


ment of the Glroult Court of Cook Geunty sill be affirmed, 
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Wie JUSTICS SCANLAN delivered the opinion ef the scurt. 


This Ra am action in ssaumpstt brought inthe Suporicr 


Gourt of Cook gounty, by the plaintiff in error, hereinerter 
Cazied the plaintiff, against the 2efendant in errer, hereinafter 
Gsliad the defendant, Lo rasever brokerage fees or commissions, 
a@llerzed tc be due to the plaintiff frea the dafendart fer services 
rendered by the plaintiff as s rasl estate broker, The deslars- 
tion soentained the somaen sountsa ard two apscial sounts, acd upon 
motion of the defondant, the plaintiff? gae required to file a bill 
of particulars setting ant the axterial faste upon shich the action 


was based. The bill of particulars, as arended, was aa fellows: 
+ 


*Migintiffta elaim ia for brokerage Seon or con- 
slaniona due the plainti?t from deferdant fer servises ron- 
Gerss by plaintiff a5 a resi eatate broker in the =satter ef 
Sn exchange of aertain real estate Isestad im Clarte Gounty, 
“lasissippi, fer real satate penpyads in the City of Ghicaze, 
cook Sounty, illinois, and ragultira? the exesution of a con- 
tract between defendant and George H. Lyle om July 1%, 1295, 
ang unether eritten scentract cf Sephewber 1%, 1905, setween 
anid Lyle and deferdant relating to said real estate; and 
2ia¢ resulting im the acquiring of said Chisagss real estate 
by the defendant amd in the precuring of a purchaser of said 
tlasiesippi reali estate. Amount cf commiesions, 25,990. In- 
tersst om said 35,0599. on 

"Plaintiff's claim i4 alse for amount dus,an account 
Stated and an agreement msds betasaen plaintiff and defendant 
at anterprise, -issisaippi, «sequt the morth of April, icos, 
Sy which it was agreed beteeern plaintiff and defendant that 
aeferiant would pay plaintiff the auc of £1,800 within ter 
days, an@ the further sum off 41,209 when ths said defendant 
arguld reosive paymant of 325,906 due Jefardact on sertain 
racl estate. Said payments amounting to 23,907 to be in set- 
tiesernt of the aheva mentioned claim for somsiasions.” 


Y 4#8ePertant filed a plea of ronqngmprpelt ari a apecial plea satting 
Up the ordinance of the City of Chisago requiring real astate 


brokers to be licsenaed, and averring that thé plaintiff gas net s 
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Aisensed crank @64s5%ta broker at the ting of the transsctions wene 
tioned in ths deciaretion. The pisincivr fiied revilesntions to 

the pleas and ths eases proweeded ue itial before the sourk and 
jury. dhe trial sourt refused to allow the sace te go to the jury 
om ory laésue ctner Vita that of at aecount etated, ac ast forth in 
the second parugran.: Of plaintiff *s bisa oi gartisulars. A verdict 
Wee returned in garor of the telencent; «a woien for a new trial 
wae Overruled: heigeernt waa enieroc on ths vyordict, ari ths plaine 
tiff bec sued ouat Bhis weit af aerpoyr te reverat the sate. 

ii eppears From tne svicencs that ins plaintiff was a real 
euteie breker im ime Ulty of Ghisasc, art that on “ay 24, itd, ne 
obteined a license from esid ity to Garry ci his Suainesa. This 
liesense expired aprii 30, 190%, and the piaintiff falled to renee 
the sare until faby 28, 1905. fhe defendant reside’ in the State of 
Siesissiscpi, and during the wonth of July or August, 1094, he eu- 
ployed the plaintif? 23 4 orexer to sali 7,990 acraa of land located 
in sald State ard owed by the dsfendant. The sfforte of the plain- 
tiff ic «#ll zni4 land rouulted in the exesution of a eontrast, dated 
duly 12, LOS, sstwean the defendant and ons Joorge ‘. Lyla, ty the 
terus of shich the dsfendant agraed to exchange the sald “laslasippt 
land for sertain veal ¢etate lasatad an Snehington boulevard, in the 
City of Chicago. This contrast of Fuly 15, 1°05, sas never oor 
sumsated, and it appears that both parties to the same, aa #31) a8 
the plaintiff’, after a certain tine, treated the gare as null and void. 

The plaintiff's theory of the evidence ie that, efter the 
_ gontract of July 18, 1908, hed been treated by both partias thereto 

as mall and woid, and after the License of fuiy 25, 1995, hed been 
issued to his, he renewed his sfferte te bring shout u sale of the 
deferdant's preperty: that he induced the defendant to voma t 
Chicage from his home in dissisalppi for the purpese of vegotiating 


with Lyle for « new sontract to sover the sacs properties as sare 


inveived in the agreovent of July 15, 1995; that after the defend- 
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ant cate to Ghicaso, the plaintiff met him and Lyles ir the plisin- 
tirtf's office, and that as @ result ef sertain nerotiations there 
held, the defendant ani Lyle ther and there asrread unon the terna 
cf a new art aubstantialiy different contract, but ene thet in- 
volves the sane properties aa were the subject of the acreenent of 
uly 18, }95;: het the defemiant and Leia then and there seread 
tc some te the office of the plaintiff an the follevzing 4onday and 
"“slose the deal;" that the deferdent and tple ther went te Lrlets 
hete in Sichisan shere a contrect dated September 1°, 1998 was oxee 
cuted betweanm them amd at the same time deeds, motes sri other sapersa 
in sursuanes of ths stmtract were alac executed: thet all cf the 
B2ic acta in “ischigan vers sarried om sitheut the tnovledse of the 
plaintiff? and for the purpess of defrauding hin ont of hie semnissaion; 
that by the terns of tao centrast of September 14, 1fO8, and es a 
result. of the saca, the defendant cbtaine’ the Sashington boulsvard 
preperty and igle obteine’ the 3,306 acres of Missiagippi land. 

the defendant's theory of the ewidenes ila that "there isa no 
evidence in the reserd shosing ar tending te show that plaintif? in 
error gerferned any serviae ehatever for tae defendant in error after 
duly Sf, 1995,* hut that on the contrare tha evidence shows that the 
Gontraot of September 14, LoOs, wan executed ane SEEEEEa without the 
@ld of the oisintiff? im sry euy whatecevse. Ye Tind proof? in the 
Record teniing ic support toth theories of the eyidenes. 

& muambher of errors neve een aadigned and argued by the 
Piaintiff, bus in the view that we hare taken of thie oase, it will 
be only weccuuery for us ac moiies one of these, fhe plaintifr sone 
fends that the comtract of July 15, 1903, and the sarvices he rendered 
in correction therewith, may be dicregarnied entirely, amd that never- 
trelens he would be entitied to raceyer in this cace for the services 
he rendered the defendant after he (the plaintiff) secured a ilicenae 
on July 22, 1905; that after the Latter dete, he again brought the 
_>-** togethsr, and as a rsault ef his efforta the contract of 
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vSptenber iG, loSo, gaa made amd carried cut, end thet the trtal 
sourt 6rrsd in allowing the cease to go te the fury onis on the 
issue of arm asscunt atsted, 

#@ are of the opinion thet if this theory of the sisatiniirr 


= 


#a5 sustained of the praof, fa ssa e“titled ta recavor in this sage, 


> 


amd that tne trisi court erred in mefuning to allo the tase ta go 


ta the jury on any cthes igeus than that of en socount atated. At 


ths tise cf ine sourt's astiom, the avention was not whethsr the 
prepemierance ef tha avigenca avorertet the theorr of tha pleirtiff, 
but saether thers waa avy syidones trop snich, iP it atoos slone, 

the Jury could, without acting ummessconabily in tha oye of the law, 

find a verdict in faver of the theeer ef tha plaintir?. Libbes. teeill 
& Liboy vee Gook, #22 111, G03. 45 #& Rave heratoPora ateted, ve 

at's Setiefied frost an inenestion af the rasort that there is avidence 
im ths sacs fairly terndines to mreve the plaintiff's clain, as set out 
in paracranh ons of the bt1l of particulars, so fsr as it relates te 


services rendered’ after Puly 29, 103. The sourt tharstors smemitted 


reversible error im allowing the ¢gaaaq to to to the Jury onig es te 


the scisis of the nlaintiff as set oct in parasrach tee of the Bill 
of particulars. 

fhe deferdiar:t contercida Sinat, evan if it be sdeitted that 
the plaintiff? brournt she defendact arc) Lyl«s together im the cun- 
tract of September 14, 1995, nevertheless thia aontraot failed fer 
Want oF ability om tae part of Lyle Se perfers his part thereof. 
Whiis 1% is true that it nppears fron the prooer éhet Lyle, at the 
time of thse making of sai oontract, had moi titie te the dashington 
bculerverd proverty, meverthelsas there in avidenca tending to prove 
that he hud a right to gq@uanc thst the esid property bs deeded tea 
Rhimseif or te arr ome slse when he might designate, end it further 
clearly sppears that Lyle actually orecured the delivery of aaid 
pronerty te the deferdsant and recelweG in exchange therefor the prop- 


erty mentioned in the contract es belenging te the deferdant.  oncer 
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the sireumatences, if the jury believed thea evidence of the 
plaintiff on thie subject, they sould have heen varranted in 
fincine that Lyle was ready, able and willing to carry out his 
part of the sontract of Semtember 14, 1°95. 

fer the errer shove imficated, the Indement of ths Superior 


Court of Coat Uounty will be reveresd and the sause ranarded. 
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fondant in Errer, ),” ERROR TO 
& 
ve, f SuPeRIOR COURT 
THEOPHILIS B, HILTON, fo COOK COUNTY. 
Plaimiis? in Error, we OR OQ 
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UR. JUSTICE SCANLAN deliverad ths opinion of tha eourt. 


Thia ia @ Gill for separate smintenanea filled by the 
defendant in srrer, hereinafter called the ceaplainant, in the 
Buperiey Gourt of Qeok Cowity, S¢cinst hey Husband, ihe plsiniiff 
aa orror, hereinafter Galied the defondsnt. The defendant filed 
am anaver to the complainant's bill and also filed a ¢crose-~bill 
praying for & diverges from the complainsst. The complainant an- 
swered the: dafondant's srose-bill, and the gauae was heard by the 
chancellor, without @ jury, on the 5111 and anewer and the erouge 
Bill and anewer and the preefa taken in the cause. A decree for 
BSPETaie weintenance waa gitered by the eourt in favor of the 
Gomplaingnt, eid the defendant's ordss-b111 was dismissed for want 
Cf ofuity. To reverae a part ef this degrae the dalendant has 
PROGeS uted this writ of srrov. 

he regerd in this case doss net contain a certificate 
of evidence, The cartifiveate of the clerk of the court, attached ; 
to the transcript of the vecagd, recites that the transoript is 
complete, except certain orders, affidavits, appearances, subati- 
tutions, stipulations aud notiesa, 

The defendant contends that tho part of the deores grant-  — 
ing separate maintenance to the complainant chould be revereed, 
fer the reason that the complainant has failed to preserve in the 
record a certificate of the evidence uron which the decree was on= 
tered, and that the decree itself does net make findinga of specific 


feste sufficient to suppert the same. It is a well esttles rule 


hy 
abe 





BD, ee, 
x 


i - 
’ 
we Th 
*h i: 
=: = ~ * 
OR et AN uk 
“iy 2 
4 st " 
¢,, 
and 22 
# SAL i 
ge 
4 < 
ee 
J re 
» 
, a! 
a, M4 
se Bet 
* + 
‘ ; 
c ~ 
oft 2 “)~ 


Pet? sz 


(Si 17 wus os tregges of Paeledilye ede 


‘ 


TR «— SSL 


KUPISE G2I8THS 
ar au f ,tee Ts, At PaRD Se 1 ok 


' a 
she ( a? 
a « i ber ioe Prte a By ITS eae 
fo Te ey RB at Seb poy Ee 
. “es 3 c 4 Yard ? 


ee ated’ "aed vy. lek BAINRU ADITAGh 


r 


“i ict oPRawie, set Pfhe a-wk e£ef 

os Seebtuer ,~Yeasve ah @oebasteb 
oe ds oe eda deel te dod. ted tequd. 
2 saa ay BOIPGo ee slot pred. .SOese Oh 
ole + tiath e eusalaigace ene of ERGs 10 
Petit Rat GE Goth Bate wees ae seF gar yany 


Zo (fh ijste tela o eaphewleh as behows 


eh 4 Cte. © .<gwh a tuodilw .xofLeeasdg 


. tone? gi oose oY bee vores Baa Likd 


to 
? 
* 
i 
= 
oer 
* 


oF GO BORE T NL aM. a1 eTeger 
ozo SLberoo + ste tive tab sie Law . Samad sigguce 
Ty ar /! &: Bute ve? of .¥tivpe to 


“eeIae 9 Slow. Slay Led couedy 


age ke Boas oo “ios ni beeper off 


aif) Pea HS a2 Cfnieliste® off .e0meii¥e To 


‘how ;Rawoet ade BO Fylroeinse off OF 


Wegt gia? VabLiian 4uTshes alos yee Blagte .etoiguos 


seas bey amottelwadée baad ior 


Teams a ; ae eee on iat iat : ' 
Btn. < ¢p aoe A ra: Gi FHebiies as Oz .. S 


ew Fite] opted, wd 872 eeorecn Sk at Og IR, ON ya, 


8, °°” Drwatlwtqwa. {2 tect apeaer add 20] 


Tae POG titehee 2d “1o eca@a@kts est 2p. a 
ie 


wait Sod Ge! Iheoel ommpeh. etfs edt baw , 





oo Son 


in this state that the party in wheas favor a decras granting 
relief is entered, to maintain it, must in som way preserve the 
evidense, by 4 gertifieats of evidence or otherwise, or the ds- 
Oreo must find epsecifie faote, that wore (rover on the hearing, 
aurficient to support uch decras. Thie duty does net devolve 
upon the party S¢ainet whom such decree ts rendercd, Qhisan y. 
Ohman, 228 [1l. 852; Borg vy. Sarg, S08 Tli. 200; Buettnor vy. Glos, 
S40 11]. @; Troncherd v. Trencherd, 845 Lil. 514. 

Ths decrees in the c&s¢e at var serely found "that the 
Allagations in the 2014 bill centainsd are tree, &a therein atated; 
and that the equities of this osuae are vith the gomplainast. ® 
There are no findings of epscifie facta aot cut im the docres, 

In the oaae ef Ohmun v. Onman, supra, the decree SERMAREENEARRENEE 
RESLEKAREER) au exactly sistlar to the one in the case at bar, 

In that @aee it gag held that ooh, generat finding, #here the 
evidence waa not rreserved im the revord, would net suetain a do~ 
oree granting relief, Wa think the rule laid down in the cases 
Sited ig clearly avrli¢abie to the case at bar, and we must thora- 
fore held, that tha findings in the dasres in the fresent case are 
Hot sufficient to sustain the order grenting separate aintenanse 
to the csompiainant. 

The complainant contenda that the deores whould be ous 
tained because the sertificats of the clerk of the court showed 
that the transcript of the racord is not oomplete, in that car- 
tain ordera, affidavits, apresrances, gubatitutiona, atioulat ions 
and notices sere omlited thorsfrom The compinainant argues that 
the affidavits omitted from the trasesript sicht have beon used 
88 avicenecs on ths trial of the oauee, by stipulation, and that 
therefore, the prasumption ie that ths desrss is correeot and ragu- 
ist, Certain cages are cited in suprert of this aontention, but 


fone of these, in our judgment, apelies to & aase like the one 
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Before ua. In thi cage of Berg ve. Borg, supers, tas trannoript of 
the yvecord wae net complete, in that game feurteen dacucents ond 
alee the orders in the save on the anewers, replieations and ate 
tachzentys, were cnitted therefrom, and yet the court held im that 
ease that the ccaplainant, in order to eustain her deeree as to 
separate paintonange, was oblissd to mregsoryvs the ayldensce by a 
certificate ef syidence or ion havea the dearées recdtie specifies facta 
that were preven on ths hearing sulligiant to suppert tho aeéres. 
Ye think the gontention of the eeupisinant i without serit. 

The dafendant hae not cscuplainsd of the court's aetion 
in dismissing his croas<0111 out of court, ond neo srrer ia asuicned 
upon the action of the court in thia ragard. Thorefore, that part 
of the deorss of the Giperier Court of Cook County that disniseas 
defendant's Grose-b1il out of court, will be @ffireed; but that 
part of e214 decreas that grants sepmrate maintenance to the com 
plsinant, fer the reasons indicated, ¥ill be reversed and the cane 
renanded, 


AFPIREED IN PART AND REVURSED 
AND RESANDED IN PART, 
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i RLGAS Wy } / 
Defendant in Errer, } 
{ } ERB¥YOK Ta 
VS. ‘ ) 
\ } MUNIQIPAL GUvRT 
BVA G. NORAK, } 
: Plaintiff? in ‘Ervor. } ae eer rien 
* 
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He JULLICH SGABLAN deltvers’ ie wake of the GOUrbe 


az Ewe J. Moran, the plaintiff in error, vac found guilty 
in the “unicipal Jourt of Chicago of a violation of seation 1.r9 
ef the Uhisaco Code of 1/11, and a fine of 25° waa asusased against 
her, Judenent was entersd om the finding and this writ ef error 
followed. Yhe somplatn’ eharced that the plaintiff in errer, on 
Kovembeor 27, iis, at the Ofty of Shicage, "did ther end there 
Sell and give avay malt, epiritous ant intoxiesting diguor in 
quantities of less than one gallon, to be drank upon the prentaes 
within the limits of the city, sald preniase being situate at 1511 
forth LaSalle averue, in yielation of seation LSG of the Ghicago 
Code ef 12i1L."” the plaintiff in error waived a jury trial ond the 
@as6 was tried br the court, without a jury. 

a the plaint&fe in error contends that the record fails to 
whow that the plaintiff in errer violated the alleged ordinance, 

7 anar ced in the sexplaint, for the reason that the allesed or- 
@inanse is not ineerporated, in any way, in the record. It ap- 
pears that Sevetion 1839 of the Chisago City Vode is not set out 
in the tranasoript of the recert, and it Lo referred to by mumber 
only in the complaint. It was not offered in evidence sor reai to 
the court vo far aa the resord in this case discloses, Saetion 54 
ef the aunicipal Gourt ast requires the trial sourt to take judi- 

gial notice of all general ordinances of the Sity of Chisage, sand 
ac the recorit tefors us falls to ehow that he ¢id not do ao, we 


must presume that he did. "{t waa the duty of the plaintiff in 
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error to prepares and sebmit a document eorteining auch fasta 
ea goto bePors the trial court, end ware sonsidered by it, in 
makine any ruling whish is souscht to be reviewed, whether auch 
facts wore offered in oavidence or were only ceoneidered in avide 
ence under the mule of judicial notilos obtaining in the Vuniscinal 
YJourt. Nanifestiy, therefors, if he omits Prom the statenent, 
| thus prepared by him and signed by the trial judge, any natter 
or thins neovasary to anmable this sourt te determine whether the 
ruling of the trial seurt was correct, in view of ail the evicence 
then befors it, the correstnés»s of such rulings fa not properly be- 
fore ua for review. In such gase, it 48 cur duty to preaume that 
the facts emitted were sufficient te Justify the ruling of the 
“trial aourt.” City ef Ghivage vs fearney, 1/7 Ill. App. 441. 
Ye must asouwe, therefore, thut the trinl court was jJustiPied in 
| findins that the proof in this sass showed a violation by the 
| pisintiff ir errer of veotion L5co, us oharced im the complaint 
in thie case. 
fhe plaintiff in errer next contends that the prosecution 
should fail beenuse the case wav one in whieh the proceas rhould 
have been had by susmona, ‘There is no serit in this sontention. 
im a suit by « sity to recover a panslty for the violation of an 
ordinance, proces: may properly be had by a summons or by a warrant 
or by arrest on view. It appears that the plaintiff in error ape 
peared befors the court, waived a Jury trial, and by agrees tent ba~ 
tween the plaintiff in error ard the defendant {nm error, the sase 
waa submitted to the seurt for trial without « jury, and there is 
BO gugation but what the Municipal Court had jurisdistion of the 
persen of the defendant. 
Slaintify in errer next sontends that the proof failn to 
ahow the year in which the alleged violation of the ordinanes took 
pluce, and that therefore the preaumption ts that the prosecution 


ia barred by the statute of Limitations, er that the alleged offense 
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a@ Gormedtte: after ine Pilins of the seopleint in the sass. TRere 
ie mo wperit in this senmtention. whem all «f the Paeta anc circum 
stenees in evidengs sre considers’ tezether, it is quite plain that 
tye ailezed asle by the slatntif’ in error tock place <n the night 
of Zeveaber 27, 1918. It la only necessary to refer te a far of 
the facts in eylidemee te sheoxe Cha eorrettmeass sf cue Sensclusion in 
thie rezsrd. (ne prosequting witneea testified that sftesr he mere 
Ghasci the bettie of beer and the tes classes of whiery, he took 
ths sano Pres the hots] of the plaintiff in errer to the nolise 
station, «bere he left thes, ani that ihe reat time that he saw ther 
ae the fellewire sormins at the branch of the “snicipal court pre- 
eiaded over by fwire Hopkins. it further sapnears from the record 
that the prosecuting witness aspeared before the said judizs om Kovem~ 
ber 2&, 1/18, ond prasented te the said scurt the somplaint that 
wes filed agsinat the plaintiff in error in thie case. 

the pgleintiff in error next somtends that the court *took 
Judicisl notice that « certain bottle not in Itself « atandard of 
Segeure, ami certain classes not of themselves stavierd ard rone of 
which sere introdueed in evidence, held leas than a sailor im gach 
inetance.* "he avideros cf the presecutior was te the effect that 
the slaintiff in errer acld te Polise cfficsr cary a hottle of beer 
and tgo slacses of shiskey in sertain presisea serxineted by the 
plaintiff in error at Io 11 Lacalle avermes, Ghicagc, A bettis ef 
teer and tor classes gare produced cy the prosesution during the 
@xssination of Officer Gary, and he testified that they vere ths 
eave eovhe had received free the plaintiff in error, and the counsel 
for the otty effered to prove that the bottle wouli held lesa than 
& gallon, ard test the two glsasea would gash hols leas tham 8 ¢2i< 
lon, ‘Yvhe sourt atated that the bottle and glasaes sere before 
hin, end that he sould take *fJudisial netise™ that tha hottis would 
hold less than a gallon ard that the glasses would e20h hola less 


than a gallon. in effect, the court stated that he wis abla to 49- 
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terrains, a3 & matter of Past, from an inapeaction of the bottle 


es 


and tne glaas63 that none of thes gowlS bold a gallon, Coringel 
for ths plaintiff in errer mede no objeation to ths aourt’a action 
in the prowisea, nor Cid he attempt in any way to dhovprave the 
gourt's eonglucion s¢ to the oupacity of the Settle and the glauaea, 
#oreover, as the erdimance upom ehleah the proagoution t2 bosed te 
mot in the revers, 9 are unabie to say that the sapasity of the 
bottls or the glessou wus a material ingstry in the ease. 

it is next contended by the plsintiff? in error that the 
prver faile te show that the bottle of beer ari the tv slasase 
ef whiakey thet vere introduced in ayideres vere tha sane that were 
@Gld to the prosesubing witness by the plaintiff? in error. dnile 
Lt ta antirsiy urmesecasry Por the presesution to introduae the 
@aid articles in evidenss, neverticless, wa think the identity of 
the artisles introduced was sufficiently proven, fs find free the 
reqori that the prosesuting witness glalsed that he bousht ard re- 
deived from Ghe slaintif? in error a bottle of beer ani two gissage 


of abiazey, avd the plaintiff in arror teatified thet she gave the 






| prosecutins sitmesa a bettle of baer and tus gisasee of whiskey 


; 

\fer nothing; that he saves Ber G3 at the tise she gave him the beer 
* a 

evi ahiexey, but that thie sum wag paid her for a room in her prem 
5 ieos. 
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| the Judgsent of the Municipal Jourt of Shisazo will be 


AES 


affirmed, 
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WILLIAY 0, GWET?, 
Plaintiff? in Srror, 
Wil» 
GITY OF Gituasd, (inmpleaded with 


the Lilineie funnel te., @ oor~ 
poration), 
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MH, JUSTiz&n SOAVLAN delivered the opinion of the oourt. 


Sliliae ©, Swett, plebsti?f it orrcr, hereinafter-called 
the pleintifs, sued the city of Chicasca, defendant in errer, 
hereinafter galled the defendant, and the Tilinelea funnel coe, 

& G@orporation, in the clreult Gourt of Cesk County, in an action 
of trespuas on the case, alleging damasea in the sum of (69,7095, 
lo an avenged declaration filed by the plaintitr, exch deferdant 
filed 2 separates general demurrer. ine defandant, Illineis “Sunmnel 
UGe, @a9 afterwaria given leave to withdraw ite demurrer and to 
file s@rt<in pleaa to the declaration. the demurrer of the dafornd- 
ant, Jlty of Ghisage, waa austained ny the trial oourt, and thre 
Plainticf slestins te stand by Ite declaration aa to the defendant, 
Sity of Shicaro, the auit ae to the last mawed defendant was dig- 
Miaged and a fudement for sesta, in Paver of the said Vity and 
againes the plaintive, was entered, “1 plaintiff excepted te 
this acstien of the trial qourt, and grayed an appeal from the said 
jJudgeent and aftersards, on February 34, 1%14, filed this writ of 
|_errer in thie court. | She plaintiff aseigneda ae errors “irat, 
that the court orrsa in austuloing the dewuarrer of dofemdiant, City 
of Ghigags, te the amersted declaration of the plaintiff’: and 
gecent, that the gourt arred in dlemissing the ouit of the plaintite 
as te the Jity of chigaze, and in awarding @aid olty a Judement for 
Costa, After the writ of error had been Filed im thia court, the 
s defendant, Oity of Chisago, om vay 24, 1214, entered a motion to 


Giemiga the auid writ upen the ground "that the order or juwicmert, 
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te reverse which the asid writ, had been sued out, war net such 
® firs) omer op fPudgment a8 sould properly he appealed fron 
or révergad cn error." The centertion of the said defendant was 
that there had mot bear a fins) tasoaiticon of the ease as to ail 
the parties, ana that the cause gould not be reviewed as to one 
party at one tine end another party et another tine. The motion 
te diumias wae oppesed by the plaintiff. and on June@ 4, 1¢14, an 
erder «a0 smtered regervine fudgment on the said motion to the 
final hearires ef the cage. om Jure 1S, ifi¢, the sause was taren 
by this sourt, anc at the sama time an order wae entered extending 
the tice for the plaintiff to Mile an abstract and brief In the 
pase to July 3, 1914. 

ue find that the nisintiff hac not filed any abatract or 
bricf in the case and hua arparertly abandered the grit of error. 
Under the rulea of this eeurt, the said writ suet be dissiasaad for 
want of proagsgution besauce of 3 fallure ty the plaintiff’ te Mie 


av abstract and betef within the time allowed. 
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hereinafter dslied the preintiftc, om Yovevber 4, iflS, obe 
teined @ fJudement by gonfersion azainst =, He Siener, pleaintirer 
in error, horaicnufter-onbiml the defendart, for 501, in the 
Mamigipeal Court of Uricearo. The suit was brought upon a lease 
Gortainine the ususl sonfeerion of Judgement clause for rent due 
wurder the lesse: alec a alause providires fer tam attorneys’ fees 
in case of Psigmert by oonfeemton. The leases fixed the rent due 
per worth at o°c. The plaintirfa’ statement of slaim alleread that 
the dafervant owed the plaintit?’s the rent for the premizen in 
question for the month of Rovember, 191%, less a rebate of o4, 
making tre anount doe for rent 254: and alec 225 for attorreya' 
fsee. Gn Decerber 17, Li4é, the defendant filed a motion te have 
the asia fisiewent “opened up” and to allow the defendant to piead. 
in support of the said sotion, an affidavit of the defendant was 
introduced. in this affidavit, the defendant alleged that the 
Plaintiffa did not keep the eaid presiges *in a good and sosfort- 
able ard habitable sendition, but on the contrary did not provide 
& heat and temperature of to exoved, to-mwit., “" degrees, during 
the cold weather pericd sovered by the time for which Judgment 
heretn hae heer: oonfessed, = «+ » “eoause of said facts defendant 
was evicted from aaid praeriees upon divers cecasiona, smi was ob- 
liged to soe refuge in the hospitality of fricmis having warner 


and “ere cosfortable quarters;" and the defendant further allezed 
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that he Ket been ready and wiilinc te sowply with all the terca 
and gonditiona of the said ivase obligatory upon hin, *inelud- 


ing the payment of the said rent until avioted as atcreusid.” 


| fhe trial esurt daniod the metion or the deferdant, and-this «rit 





OS 

the deferdant contends that the trial court srred in 
everruling the said motion and in “refusing to allow the defeni-~ 
ant leave to rescup his matters ef defenae to the whele or a 
portion of the plaintiffa't demands hereia;" that the defendant 
showed a aubstantiel breach by the glaintiffs ef one of tie axe 


SPess Govenanta of the lease, namely, the ons relatins 


nS 


to the 
heating of the presisea in question; that the deferiant had the 
right te regoup or set off against the demands of the plaintiffs 
the davaces susteined by the defendant cy reaaon of the sald 
br¢ach; thei the defendant was not oblized to vagate sho precilaes 


f 


betgsuxe of the aald treach cf the plalewiffse; that aald breach 
tended merely te reduce tne benefislal enioysent of the prenises 
and 214 nut release the defendant from bie liability for the rent 
because he sontimied tc cecupy the prenmisas, and that under the 
Cirsunestungee of the case, he bad the right te recoup in the present 
action gush dauages as he had suetained by reason of ths aeid breach. 
after qwrefully censidering th« affidavit filec by the 
dePendert, we heave reached the gonogluelon that the trial court 
did not err in denying the defendant'a rotion to open np the 
judsent and io allow him to plead, ‘he materinl allega‘fons tn 
the affidavit are of the most gonerul sharseter, ani wore to the 
effect thet the benefictal enjoyment «° %26 promises by the defend- 
ant «as, “upen divers esseasions” dininishad, Neither the mumter, 
ner the duration of tne different esaaetons aoagiained of, la 
Stated: and the defendant fails te stable sith any serteinty the 


texovrature of the presisaes at the times whan, he alleces, that 
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ths plaintiffs "did mot previde « hee} ard ternerature of te 
excest, tuewit., 45 desress." “or le it alleged treat the rental 
Values of the preriaes wae radused by reacem ef the ellered wrong 
ful act or omiasion on the part of the rlaintiffe. In fact, there 
ie nothing in the allegations in the affidavit to shew that the 
Bllered wront?ul asts or omissions were rot of the ~sat trifling 
character, “orsover, it anpears that the leage sontaings & srewi- 
gion that the plaintiffs shall not be liable In danagzeea for not 
furnishing heat, #wser the failures to Muroctgh the aane wae caused 

by unavoidable délay or tneability to esenrea faust, and there is ne 
allegation in the affidavit that the alleged fsilure te furniah 
proper heat om the ooaastonas in question wae not due te travoidable 
delay or inability on the part of the plaintiffs, to sens tuel, 

In our fuiement, the deferdart fsiledt te ahow, br his affidavit, 
any eguitabie reaver why his motion should be granted. Yor the 
resaesone stated, the Joiement of the ‘amitiont Court of thidare will 


be affirmed, 
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De SRORLHALLD, } 
LePfendant in srrer, } ce 
‘ 
Ve, 4 ZEURTOIPAL COURT 
ORICA CITY RAILZAY VOEPAS 2 3) OF GNIGAGO. 
Plaimtier in orrer. } 
, 2 > € 
é “ §¢ 2: /% rw sy 
es ee 4 Fa? 


ff Row telle 
: Re 


Re GUUTISCN 3, MLA ‘asliveared the opinion ef the sourt. 


De “Pownebeld, defendant in arrer, hereinafter salled 
the plaintiff, rescevered a fucsment fer f1g2 in ar astion of 
the fourth clase in the Huniaipal ceurt of Shicase, against the 
Shieaso City Saileay company, plairtiff in errer, hereinafter 
Omlled the seferstant. Thia writ ef error ia sued out by the de- 
ferdant. ‘The plaictiff's statement ef elaim, as finally amended, 
seers that the plaintiff's aleair is fer the walue of a horzs 
@wred by the plairtiff, "which wae injored cr. er about Seeenmher 
LG, 12lk, om #eaterm avenue, near Erie etereset, im the sity of 
Ghieasco, and ae a reawit of the ssid injury, it besase necaasarr 
to Kill the said heres, Pjhaintiff alleres that the said infory 
ovcurre’ eg a recnit of the negliseres ef the agentes ard eervarte 
of the defendart ard that before and at the tine of the eald ine 
jury, the esrvant of plaintiff whe wae im scentrol oF the said 
herae was in the exercise ef ordinary cara: pisintiff’ allezes 
that the renzecrabls value cf said herse wag 5200.05." To this 
statement ef claim, the defendant filed ar effidavit ef marite, 
denying that it wae publty ef the negligence charset. 

: “ne deferdant sontends that the seurt erred in vet direct- 
ing a verdict fer the defandant, fer the reason that the evidense 
dees ret show that the defendant was neslisent, ond that it doas 
a@hew that the driver ef the olaintiff 41d net exercise ordinary 
Care and aaution for the safety of the plaintiff's property at 


the time of the acsident. 
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arter g eereful rewling of the reserd in this ease, 
we have reaghed tha senclusiom that the Judgement cust pe ree 
voraed, Yor toe reacen that wo are unable to detormine efth any 
sortainiy, fron the evigerce in tee eace, oxactly where art how 
the gocidest fn question ceaurred. “he counsel for the plaintite 
Bdsita that the testimonr on important peinte “looker lite an 
eoicns,” but he gontende that the court reporter whe wade un the 
bLLL of exseptiens for the deferdart rade ristakes in taking the | 
evidensa, avd that he fcouneel for the platetirfe). neglaated to 
aarefuli.g @exomine the bil] of exgepttona before he O.”.'a the 
aere, For the pesgon that he is 2 busy lawyer and tha amount of 
the Jucement woe srall. The atatement of the ceunsel faile to 
aia Ghie eourh in ite effert to agtertain ond determine the facta 
im the oases. 

Yor Shae reacona atated the Judement of thea “uniaineal 
Comet of Shigase #11) bo reversal and the suse reranded for a 
new timlal. 
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MARY Le PEAGLER, ) Fs 
Appelles, ; APPS gs FROH 
Wie y , foounrr court 
\ E 
OER 4 # 
BOiTH FEXLEY BoRTOR, ; J SOCK COUNTY. 
Appellant. } # - “mae 
. P a @f & Os a — 
She JULTIGS UCARLAX delivered the opinion of ths court. 


This appesl is brought to reverse a judgment in asenepsit 
for (1% ertered in the Camty Court of Scok County in favor of 
the appellees, “ary L. Puasler, hereinafter called the slaintirf, 
ani agnimet the appailent, g4ith Tenlsy “orton, hersinafter oali- 
ead the defendant. The sass was tried before a court ard fury. 
tse jury returmed a verdict firdicg the issues in faver of the 
plaintiff ani aceeasing the dacases at $499. The following bill 
of particulars «as filed in the case: 

*nill of particulars: This setion is breucht te 
recover, via: 6 services performed by plaintiff for de- 
fendart, st her request: 


1099 ) #ifteer (1%) tripe te wr. ireinor's 
offies at Sive Bollare ($5.99) 


S25 j 
1811 ) per trip $75.90 
pec, } Gix (8) dmys at calesburg, Lilincis 
1°19 } at request of defendant, at Twenty- 

! five 36llera ()25.30) per day 186,09 
Fed. } eifteern (15) days at Salssbdurz, 
Wil illimeis, at request ef defendart, 

) at Ywertyefive ($25.0) Dollars per 

} day 275,90 
May ) Six (%) deye at Jaensevilie, tiscon- 
i¥11 } sin, s& requeet of deferdant, at 

) twenty-five Sellars ($25.9%) per day 280..%O 
var, ) Twenty ($9) prefessional ssil2z at 
Apr. } 181i) request ef deferdart, at 
say ) Two Gollars (22.0°) per sail 





introduced evidence only 
Om the trial the slaintiffr Tene Ue os rhein Paap eee x ae te 


the follewing itexs of the bill of particulara: 
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ren (19) triss te Sr. Trainor’s office at 
vive Beollars (35.09) per trtp. $50.90 


Sisteer (13) daya at ee Illineia, 

&t request of defendant, at Twarityr-five 

{23h oes 7) per aaye 482,88 

Four (<4) days at Janesville, ®iecensin, 

at request of defendant, at frenty-five 

(364.50) per dey. 190,99 

Fifteer (15) prcefessionsal calis at request 

or deferdant, at “wo Dollars (32.959) ner 

eall. AO, 
&i1 of the abeve ites« of the plaintiffta slaim ware submitted 
te the fury, sithoush the defendant contended that 1% was improper 
tc subwit the "“delesburg slain” ites to the jury for the reason 
that the alleged contract relating to the gaze was against public 
poliey and void. om ths scticn for a nex trial, the triai court 
assured that the jury by its verdict of  A00 allowed the psisintifr 
$490 for the "ialesburg elain" ites and £199 for the *Jareaylille 
elain" item and disallowed the other two ftems of the plaintiff's 
Glain, avd the sourt held that it was error te subsit the “Sales- 
burg olaim™ item te the jury for the reason that the alleged son- 
tract between the plaintiff and defemiant in reference to the 
*calesbure clais* was ageinst publics policy and void, awit the sourt 
stated thet if the plaintiff sould resit 3499 froe tha amcunt of 
the verdict, he sould overrule the defertient's motion for a new 
trial and enter feiement fer 4105, and over the objection of the 
defendant, the plaintiff sas allowed to enter a racittitur for 


2409 ard thereupon the =otion for 4 mew trial #as overruled amd 


| jucenent waa entered in favor ef the plaintiffe for 2190, 


the defendant sentendeaé in the lewer sourt and contends 
hers that the court had no risht to allow 2 judgment fer $190 
for the *“Janeaville claim" item, for the reagon thet it was ime 
Possible fer the trial sourt te detersins hew the jury arrived at 
their verdict of $899, and that the trial sourt sight be allewing 
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the plaintiff? « fudsnent for ex ites that had beer disallowed 
by the jury. 6 do net think there is any serit in thia senten- 
tion of the defendant. From the items of the plaintiff's claize 
and from the smount of the werdict, the trial court was able te 
determine 1th reasonabls certainty that the Jury by their verdict 
ha@ allovei the plaintiff f400 for the “Salesaburg slain’ fterm and 
610° fer the *Jareavilis olsi=* ites. The defendart sites the esse 
, ef Lauth ve Chicase Union irastion Jos, 244 Ill. 214, ooS,in suppert 
of her presert somtention, that sase iz ret an authority for ths 
ésferdent's present sontention. 
the defersisnt alea sontends that the verdict and juderent 
are sanifestiy against the welcht ef the evidense. ¥6 fird this 
eontentica te be aithout serit. The plaintirr {a physieian ard s 
resident ef chicarce} ard ome other sltnese teatified that the de- 
fendunt szreec to pay the pisintiff {s8 a dey for the tine the plaine 
tiff seuid be scoupelied to apend as a sitness in the "Clarke-Tenley- 
Herton case" in Janesville, Wisconsin, and the plaintiff testified 
that in going te, attending upon and returning from the trial in 
question, four days «ers used, fhe defersiar:t demied the alleged 
agres~eni.e ha jury and tne trial court sas the witnesses ant had 
& far betier oppertunity than we to pues upon their ereiibility, 
amd we are satisfied that o@ cammet gay that the filing of the 
Yury, oo far a5 it relates to the *Jenesville elain® item is vanti- 
fextiy againat the weight ef the evidence; nor gar the fusigment 
eo aaid te &e ageinet the weisht of the evidence. The defendant 
alas geniends that the eviderce of the platntiff prover thet ahe was 
@oupelled te use oniy teo days inetead of Pour in the Janesville 
Satter. then ail the svidensce of the plaintiff ia cenmsaideres to- 
gether, se think the defendant's intermretatian of the sams is 
Rot & Peagomahble one. Ags se read her teatimeny, she enent four 
@aye in goings te, attending uwrom and returnins from the trial. “he 
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Geferaant testifled as a witness in her own behalf and she did 
mot attenrt te diamate the plaintiff's ciaim that ehe ssa come 
pelled to avecd four daye in the Janesyvilla matter. 

Tre Judgaent of the Geunty Court of Ceok county will be 
affirned. 
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Defendant in Error, 
Vee 


ZILLI“ POPE, 


/ 
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Pluintice tn Srror. WA 7 a% 
ae 


a oD &? I.A. S 6 


RH, JUSTICN SGANLAY deliversd the ominion of the seurt, 


3¢ Dette, the defendant in errer, hercirnefter called the 


ee ee ee aS ee ee 


Plaintiff, brousht quit in the Suricipal vourt of chisszo asainat 
Miliie Pops, plaintiff in error, hereinafter callad the deferdant, 
for the gum of £187.80. In plaintiff's statemert of claim it is 


See. ——- 


Alleged that tee claim was, "fer the eum of $137.59 soomissions 
+ gue ao a real, seeker fer prceurine a purehaser ready, willins ard 
@ble te buy the ranl estate oened by the defendant ond kmewn ea 
Macher S42) Sarner averse, Ghieago, Illinois, fer the purchase 
prise of 46995,90, Plaintiff atates that the usual and customary 
Gharss in the Gity ef Uhieaso, fer is=rcved preperty made by real 
estate brokers is 2 1/28 of the agle price and that he ie therefore 
entitled te 2 i/ef of 25806,97 as his semsission. Plaintiff states 
that he is a duly licensed real eetate treker in the City ef vhieago 
and that he hae often requested the anid defendant to pay his som 
migsion which the defendant hae refused to 4o ard thersafore he 
brinss auit.* 
ehs denied that the plisintiff prseeured « customer ready, willing 


She defendant Filed an affidavit of merits in hich 


and able to buy the real estate in question for the purchase price 
6f §55C9 or any othor sum, and slieged "that the property was anld 





threuch the agency and effcrte of s person cther than the plaintiff." 
the case wae tried by the court without « jury, ati the issues wers 
found against the deferndert, and the plaintiff's dawages vers asaeea~ 
@i at the sus of $91.47; judsment esc omtered fer that cum, and 

thia writ ef error fcliowed. 
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the defendant admita thet she iisted the property in 
question with the piaintiff to sali for $S89¢, buat she contends 
that the evidenss fails to prove that ths plaintiff preduced a 
purchaser ready, able and willins to suy the presisesa «at the terse 
proposed ty ths defeniant. “6 hive garefully resd the ovidense in 
the sass, arci ve are aatisfied that the slainti<f made cut « clear 
prims facie ease, and while the evidences for the deferdant rebute 
the gaee tads ont by the plaintiff, yet, sa eannot way that the 
firding of the trial court eon the iasuss is meanife-tiy esainet the 
weicht of the svicence. 

It was not diaputed vy the defemiant that if ths pisaintif? 
wore entitled te reseyer at all, his comeiesien shovld be 4 1/2a¢ 
of Gh5C6, or 7157.50, the amount fer whish the plaintiff gued. 
fhe plaintiff sontends that the action of the trial eourt in anter- 
ing judevent in his faver for 791.97 instead of °147.5%, wae an 
arbitrary one asd wholly unwarranted by the evidenes, and the plaine- 
tiff hac assigned ercas<-srrer thereon, and he aske thia sourt to 
reverse the judamsnt of the loger court and to enter Judenent hers 
for the plaintiff for “157.59. 1% apgeared from the proof that 
the plaintiff, st one time pricr to the commengsment of the suit, 
stated thet he was «tilling te accept tugethirds of the amount that 
he waa entitled te for cewsiasion, if Ria sisim seers settled, but 
this offer of the plaintiff was never aseepted by the defordant, 
and the sviderse bearing on the offer of sempremiae was inaonpetent, 
ané should net Rave been sonsidered by the ewurt ir sasessing ths 
plaintiff's dacagea. The sourt, however, after Pinging the 1 a@euee 
for the plaintiff, stated, that because the plaintiff had offered 
on ons ceession tc settle hie claim for twa-thirdse? the comslasion 
he eas entitled to, he sould fix his damages at 191.77 instead of 
$287.50. frie aetion of the sourt «as clearly unjustified, and 
the jJudsment of the lower court must theretere be raversed: but, 
imuemach a5 thers is so @issute 29 te the sveunt of the coorission 
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the plaintiff is entitled ts recover, if he is entitlet to rs. 
Sever at aii, thers is me reason for resandinz: the cuvae. 

ihe Plaintiff’ claims that he ens sozmpelied te file an 
SGGition.i; shbetract of the testimony In the ease at am expenses ef 
$8.36, ari he has asked thie court te tax the said amount as a part 
of thse costs of the anit, Am @xuviration of the additionsd ahetract 
file’ sy the glalmtif? shoes thst 1t sentaine am abetract ef 4a cere 
tain allexud atateseant ef fasta, shich i= net, in fast, 5 ataterent 
ef faste in tiie oaee, arnt hag me proper piace in the peserd. ‘The 
Feal statauent of facts im the rasord is a very short ome and ie in 
‘nerrative Fore, ami ag dO not think that 2% wes meosagery for the 

| pisinitlfe to Pile the additional sbetract. The sotion of the plaine 
tiff ie tax ths oxsenas of the additiansal abstrest aa sosta will 
therefore be danied. 

#2 tae reasons @iuted the fixigment of the Sunicipal Court 
ef Goisaco wiil os reversed and juiaggant wili be entered here in 
favor ef ihe defendant in crrer, (plaintiff below) end assinst the 
Bleintiff in error (defendant Seluwa) for 2147.80 and seets, ith 
execution. 


Sy Gu Tees ik eh 5 RSS Te Ss 
ASYSEGSU AT HAIGMENT ESSER. 


Finding of facts to be inooraorated in the fudgrant: 
®@@ find that 5. Dette, defendant fh here, plaintiff Seles, a 
real estate breker, st the instarse ard request of Sillie Pope, 
pleiniiffe in erres here, defemiant below, procured a parehaser fer 
dsfertantts property, te whom the defendant acid it, and thst the 
Walus of the plaintiff's servieea im that behalf fa the sum of 
S1S7.00, which sum defendant refused to pay on desir. 
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LOZ 1A. 67 
STATRAZAL Of TA CASE. this tea [attachment sult instite 
uted in the “unieipal Court of Chicace by Simon Sleph, Jacoh 
Sandrosvitz and Abe joldblatt, co-partners so Sac cee 
4e fiesance-ef sleph, Jandrowltg * Goldblatt (hereinafter re- 
ferred to.2za plaintiffs), against ». (rosaran, Joe irosewan and 
8. Weinber;:, deins buainess 44 Jrosssan g@rothers (hereinafter 
referred to-as ths defendants). The affidavit for attachment 
upon #hich the writ was iasued was Pilea on the oFth day of May, 
1v13, the ground for attachment being nor-reslidence of the deferd- 
ants, On the vane day plaintiffs caused to be served as garnishees 
the soodrich transportation Gompany, which filed ite answer on 
June 7th, stating that it had sertsain property in ite possession 
beloncing to the defendants. Thereafter atere sere taken to obe 
tain service on the defendants by publication. On June 17th de- 
feniants entered a epecial appearance by their attorneys, solely 
for the purpose of meving te quash the writ of attachaent, which 
motion, however, was overruled; and on the sare day leave wae 
granted plaintiffs to file an amended affidavit of attachment in- 
Stanter, which was dene and an order entered upen the deferdanta to 
file an affidavit of merits within ten days. This avsended affidavit 
Of attachment stated that the defendants wers indebted to the plaine 
tiffe in the aum of $545,198, being an overpayment on a draft drawn 
by defendants upon the plaintiffe; and attached to said affidavit, 
end made a part thereof, was a detailed statement showing how this 
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on July 29th defendanta filed an affidavit of merits and 
claim of seteart. Thie affidavit waa sworn te by Frank sroseman, 
a member Of the defendant firm. herein he denied that tha de- 
ferdaits were in any wise in@ebted te the plaintiffs, and further- 
more set forth affirmatively that the plaintiffs had promised to 
pey the defendanta the sum of $1957.82, and that after allowing 
plaintiffs oredit for the payment mads, thers was a balance still 
due of [1°0.79. A&8y leave of sourt, thie affidavit was withdrawn 
and an avanded affidavit of merits and «claim of asteoff *«ae filsd, 
whish sinply went irto greater detail resarding the transacticns 
betweer the partics. 

te thie arended sffidavit of sounterelaim and set-off 
Plaintiffs sere ordered to file an affidavit of murits, which they 
did on Aucust 24, 1913. om the triai of the case befors the courft 
without o jury, on September wéth, evidence was introduced by the 
Pleintiffa tending to support their statement of clain. At the 
conclusion of plaintiffa't case, among the cetions made by the de- 
fendants “us one tc quash the attachment om the ground that the 
Plaintiffs' tastirony showed that their claim rested in unliquidate 
damages and consequently oculd not be made the basis of original 
attachment proceedings; which motion wes everrule? by ths court, 
Deferdants then preseeded te put in evidence in denisl of plain- 
tiffs’ slaim and in support ef their affidavit of merits and claim 
Of set-off. 

On Hevyember Send the court, after having had the case under 
adyiserent since September SOth, dierioesed the suit for want of 
jurisdiction of the dubject mattor, at plaintiffs’ costs; ordered 
the garnishee discharged; and entered Judgment arainst the plain- 
tiffs for costa, - from which judement plaintiffs have sued out 


thie writ of error. 
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MM, JUSTLIGS PANY delivered the opinion of the ccurt. 

Plaintiffs sempleains (1) ‘That the court erred in @ind- 
ins that the said attachment auit was to recover unliquidated 
davuges; amd (2) that the defendants, by filing en affidavit of 
merita and claim of asteoff to the pleintiffst statement of clain, 
after the sourt had overruled their rotion to quash the writ of 
attachment, mot only entered their general appearance, but asked 
for affirmative relief, and in sc doinz, submitted themselves to 
the Juricdiction of the sourt for 211 purposer; moreover, that 
they further confirmed the jurisdiction of the court by introdue- 
ins evidence in support of the affidavit of merits and their claim 
of seteoff, after she shad refused et the close of plaintiffs’ 

Case to Gianies the suit for wart of juriadiotion because the 

Clair was for unliquidated davares; that notwithstanding the 

court sas of the opinion that plaintiffs’ olaim was for unliquidated 
Gamaces and therefore not the subjest matter of an original attach- 
ment proceeding, defentantes having asted the court to tare affirma- 
tive agiion, the court was bound te diaregsrd the nature of the 
damazes and proceed to hear all the matters in sontroveray in an 
acticn of asaunpalit. 

re this the defendants reply: (1) ‘That the sase having 


been trisdi without a jury, me questions of review were preserved 


by the resord because of the failure of plaintiffa te aubrit propo- 


aitions of iaw: (23) that the court saa correct in finding that 
the damuzea sousht te be resovered in the attachment suit were 
unliquidated; and (4) that the filing of the affidavit of merits 
ard glauim of set-off, and the proceeding to trial upon the merits 
4id not corfsr geverel Jurisdiction upen the sourt to proceed in 
assumpsit. 

fhe record comea to this seurt im the form of a stenosraph- 
ie report, certified to by the trial court sa being a correct 


stenographic report of the proceadinga of the trial of the case, 
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and s @orrect staterent of auch other proceedings in said sause 
ae agid parties desire to haves reviewed, 

The record shows thet defendarta’t metion te quash the 
writ of attachment waa overruled, and that upen leave beine given 
to file an amended affidavit of attachment instanter, defendants 
were ruled tc Pile an affidavit of merits within ten days. De-8 
fendants filed not only an affidavit of merits but also a claim of 
set-off. Althoush this was withdrawn and another substituted, yet 
when the case went to trial there wae an affidavit of merits and 
glais of set-off on file, and an affidavit of merits filed on be-~ 
hal? of the plaintiffs in reply to defendants’ alaim of set-off. 

At the cenelusion of all the eviderce, tho sourt ordered 
the wuit dlaniesed for want of furiedisction of the aubject matter. 

whie action of the sourt was tantamount to granting defend- 
ante’ mction made at the close of the plaintiffs’ caee, and the 
eourt, in arriving st that conclusion, asted upon the theory that 
the plaintiffs’ action wes to recover unliquidated damares, for 
which en oricinal attachment proceeding would not lie. 

¢he asended affidavit of attaahment stated clearly that 
defendants were indebted to plaintiffs in a certain definite sum; 
in fact, no quéstion could arise on the face of the affidavit that 
the claim waa for © liquidated damsres, 

Yhe record in thia case showa that plutntifis were doing 
busineas in the sity of Chicago, while defendants’ place of buai- 
ness wae in Wilwaukee, Wiseonsin. {oth sere engaged in dealing in 
old retals euch se brase, tin foil, tubing, radiators, ete, on 
March 4, 191%, a representative of the plaintiffs purchased om their 
behalf, from defendants at Milwaukee, certain material, consisting, 
among ether things, of red brass, borinys, tubinge, re@iators, otc. 
& merorandum of the agreement entered into and signed by beth partiss 


Was made an exnibit in the case. at the time the agreement was ene 
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tered into, plaintiffs deposited 2s with defendants, ‘here is 
practically no diavute in the evidence with reference to the nee 
gotiations leading up to the purchase of this material and the ene 
tering into of the sontrast. 

At the sane time, negotiations ware entered into with 
reference to the purchase of some old tin foil. As te thia trans- 
(aation, isnmry &. Laun, who represented plaintiffs therein, testi- 
fied: thet the tin foil waa kept in a number of barrelia in a 
shed: that as the gontents of the barrels could net be seen, Frank - 
Gressman of defendante' firm took out a piece of the tin ffeil, hamded 
it te him, and stated that 1t waz a sacple of what the barrels cone 
tuined, designating it as "tin foll and paper,” = well knewn term in 
the secondhand metal businesa; that he etated thet he wished to 
take the sample back to Chisago to have it assayed, and would then 
pubnit a proposition for the purchase of the tin foil; that the 
Sample was taken by hiw to chieagg, an assay mace by plaintiffs; 
that the asgay showed that the tin foil and paper, ae per sample, 
would run about 40 per cent. pure tin foil; that the values cf pure 
tin foil was ¢i-1/2a¢ per pound; and that upon thet basis he sub- 
mitted to Frank croasuan by telephone, an offer of 11¢ per pound, 
which offer, after some negotiations, was accepted. 

Plaintiffs also introduced a letter in svidence in correber- 
&tion of tois agreement, which wae aw Poliows: 

“Gnicage, KSre %, 1013. 

Grossman Sree. & COc, 
Wliwaukee, Wie. 
Sentlesen: 

Jonfirming telephone conversation today we have 
bought and you have sold about 5 ton ef foil with paper at 
11 cents per pound; this you may put im oar with other mater- 
ial purchased by our wr. Laun. You may load car on either 
the GeieksteP. Melis OF CodU.We Hy.» and consign the same to 
both & Jefferson ste., Ghicase, 11l. 

Yrusting you wlll load the same as acon as poasible, 
we romain, 

Yours trbly, 


Sleph, Sandrowits & Soldblatt, 
ho'te BY e Ae Goldblatt. 
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With reference to the leather belting, out party is 
out of town and will not return until esrly next week: he 
xill eall on you sore tise next week as soon asa he returns." 

Plaintiffs’ testimony further showed that the tin fotl, 
when it resched Unisasc, was not "tin foil and paper,” but *tin 
foil sixed with slass and paper," and that it was wet; that the 
ageay of thie tin foil shewed it would rum only 10 per sent. pure: 
and that the value of the tin foil was only 4-1/a/¢ per pound. 

Defendants! testimony tended to show that at the time the 
tin foil was being discussed, it could plainly be seen in the bar- 
rele, and that 1t was stated to plaintirfa' representative that it 
was "tin foil mixed with glass and paper,” and that it waa wet: 
that he wanted 14¢ per pound "as it rune:" that plairtiffe' repre- 
sentative seid he would take a samples and test it and would come 
municate with him further; that afterwards vn, Urosecan was called 
on ths telophone, and after diseusaing the price tnxcamikfre, an 
offer of 11/ por potmd was made for the tin foil “as it runs,” which 
WES “accepted. 

the evidense clearly shows that the controversy over the 
tin foil was not with reference to the value thereof, but whether 
or net the matorfal purchased was "tin foil and paper,” or *tin 
foil mixed with glass and paper,” and wet. ‘The basis for fixing 
the walus ef the tin foil wae not in dispute; it was not, therefore, 
a queation of unliquidated damages, but simply a question whether or 
not plaintiffs or defendants were correct as to the character of the 
tin foil that was purchased. 

Another controversy arose with reference to the matariala 
purchased om March 4 and made the subject matter of a written arrest 
ment. ‘the evidence shows that thia controversy, in the main, did net 
affect the value ef the material shipped, out merely the question as 
to the amount thereof. 


Plaintiffs introduced evidence to show that they had not re- 


ceived the amounts purchased, and clained to have been ahipped by 
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the defendants, ‘his was dented by the defendants. ‘fhe racord 
@Glearly shows, however, that with reference to certain ites make 
ing up plaintiffs elaim, it was purely a question of computation, 
such as whether or not so many pounds ef red brase or yellow brass 
had been chipped, becauss with reference to these items the amount 
to be paid for either red brass or yellow brass was fixed and def- 
inite. his is sown, not only by the written memorandum of srrege 
went in evidence, but algo by oral testimony in the oase, 

At the time shipment was made, s draft waz dragr on the 
plaintiffa in the sum of $1,872.0% which was attached to the bill 
of lading, and which sas paid by the plaintiffs before delivery of 
the material. Plaintiffs sontend that by payment of this draft, 
they overvait defendants for material uhipped them under the arrege 
ments entersd inte bstweer them; that by reason of thia overnayment, 
defendants sere indetted to ther for moneys had and rsceived, for 
which an ection of indebitatus assaurpsit would lis. 

Plaintiffs therefore maintain that the court erred in dise 
missing the suit for want of furisdisticn of the subjact matter, 
and we soncur in thie contention, in view of the facts above stated. 

fhat the occurt had jurisdiction of the persona of tha de- 
fendants ia evidenced not only by the affidavit of merits and claim 
of set-off, but by the introduction of evidence in support thereof, 

In the case of Baldwin v. NoClelland, 152 [ll. 42, thea fole 
ieowin«g appearence was entered on behalf of the deferviant: 

“ge hereby enter the appearance of the above defend- 

ant, and our appearance aa attorneys for defendant. 
Cratty Bros., Attys. for “eft.” 

after filing the foregoing appearance, the attorneys asked for a 
rule upon the plaintiffs to file a more epeeifiec bill of partic- 
Wlars ard a bond for sosts, without limiting their appearance for 
that purpose, Yhe court held that these acts constituted a gen- 
eral appearence and, moreover, that they partook of the nature of 


affirmative acty in the osuse, and that consequently the defendants 


had submitted themecives to the jurisdiction of the court. So in 
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the caso at bar. The Tilirs of the affidavit of merita and claim 
ef set-off oar be construed only as « genéral appearance and an 
affirmative sot which conferred upon the court jJurisdiation ef the 
persons, the court, therefore, should have proceaded to try all 
tiie iesues; and ag the jJudguent complained of shows that the court 
feiled to do ac, 1% must be reversusd ~- provided plaintiffs have 
properly preserved this question for review. 
Aa® toe court's ruling was adverse to the plaintiffs, 
under Jesotien Si of the Practice Act they are entitled to have it 
| reviewed in any court to shich the same cause may come on appeal 
i writ of error, without formal exception thereto. . 
on the question whether or not plaintiffs have preasrved 
fer review the question of the sourt's error in dissiesing the suit 
for want of jurisdiction of the subject matter beeausse no proposle 
tionu of law had been submitted to the eourt to be held, defendants 
contend that in the absence of such propoeitions of law it must be 
presumed that the court preceeded on the cerrect prinsiples of law 
and applied them to the facte, While that contention may be con- 
Glusive in certain cases, it is net so in the sase at bar, 
ihe purpose to be subserved by propositions of law is to 
determine whether the trial judge (sitting aa judge and jury) en- 
tertuine correct views of the principles of law involved in the gro- 
ceeding. in some insateancea it 1s only through the medium of auch 
propositions that the pecord can be made to show the views of the 
oourt »3 to the principles of law applicable to the facts of the 
cave, Union iraction Uo, we City of Chicago, 20% f1l. 575, In 
the case at bar, however, the ruling of the sourt itself showed 


the principles of law that the court applied to the facta: thers- 





fore 1t was not necessary that the propositions of law be present- 
- ed ite the trial court. 
We have already held that under Section %1 of the Practice 


Act the uppearance of this adveree ruling in the atenographic re- 
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port, which wac certified as scorrest, preserved plaintiffs' 
right to have it reviewed without the necessity cf a formal ex- 
seption. 

for tha reasons hereinaBove assigned, the judgment of 


the suntcipal Court will be reversed amd the cause remanded. 


RSVEHSED AND REMANDED. 
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LOWIS J, BLUR etial., 


vefendants in krror, 
ERROR TO BYR ACIPAL COURT 


VS. 


GF CHICAGU. 


OG rif 2 . : Pal 
i q je 3 j 
Le & dots O 


JOBEIH BROWN & COBEAKY, a corp., 
elaintiff in Frror. 


ip on 
Met Rr Sense! Yael i” lime? Mrs” EY =a 


wh. PERBLOING JUSTICK Boe 


TNS PEWTER EET ; ry ty Ty “ad 52 WR pts 
PELEYERED THE UPLOLTOR OF THE COURT, 


in this cause @ motion Has bean made by the de- 
fendants in error, whe appear pre ce., “to strike from the 


record the goecalled correct itetesment of Sacts ox Hill of 


ixeeptions ana to effirm the judsment with statutory danages," 
She motion te strike from the Tranacript of 


Record the cocument entitled “Statement of Fyaeta appearing 


wupen the trial hereof," ia8 allewed for the reseon tua At ape 


defendant ta 


oe 


pears by the transeript that the time for the 
present the Statesent of acts and, consequently, the juris- 
diction of the Judge to certify to the sese, ended upon Janue 
ary 1, 1915; whereas it further epresare in the Ststecent of 


Pacts itself that the same was presented, signed and serled on 


The feet that January 1, 1915, is a 


2 


January ray Fle De L815, 


holiday, meéenticned in our Segstisble instruments Act, has 


nothing to do with the matter, 

Ag there ig no error agsi,ned uron tne comuon 
law record, there ig notnaing before us to justify further 
consideration of the cause, and the judmsent ef the sunicipal 


Court of Chicago is affirmed, There sre no statutory damages, 


however, to assess, ¥@ CnnNOL saesume, Gsving stricken the 
otaLesent of Facts from the files, that the writ of error was 


Sued out for selay, ba 
The judesent is affirmed, APPISEED. 
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ELERIDGS RavECY, 
Plaintiff in irror, 





Error 8 
Mumicipad Court 
or wh ion EG. 


Vie 







CREE PUBLISHING (COMPANY, 
Defendant in Error. 
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*,, 
as et 
WR. PRESIDING JUSTICE BAP 


YL 


HiS DELIVERED THE OPIRION OF THE COURT. 


This was a suit upon an account etated in which jucgrent 
Was rendered for 21000, The rsecrd ic in two porta, One is cere 
tified to en ¥arch 3, 1913, we the traneeript of the record of the 
seuss in ths Bunicipsl Court of Chicego, and ths other te cartified 
te on Kereh 15, 1913, sa an s@ditional veeord of «sid caused. The 
latter is in joose form and contaieses two docusents, one certified 
to by the trial judge os "sdditionsal repert of pracesdinge subege 
quent to entry of juégmant,* ang one certifiad to by his a@ & Gore 
PeCt stenographiec report of the avidencs introduced and proseedings 
in the cause, Said etenoprapghio repert purperte to have Geen pre- 
wented, sicned and seuied on March 17, iid, two days after thas 
“eaggitional record” eae vartified to by the cierk of the court. 
Furthermore, thare ie nothing te indicate that said etenseraphia req 
port wae svar filed in the Municipal Court. The olerk's ina 
Of the additional record dose not recite that it ever sas, aud it 
@oe8 not ven bear a fiie mark, ‘There ie nothing to show that it 
OVer became a part of the reoord of the court belos, or that it wae 
&n ectusl pert of the additions] transeript when certified to by the 
‘Clerk, In the sheance of Buch showing or explanation of the ingone 
 ~*BPuous atate of the reecrd, the motion of Gafendant in error to 
Strike esid go-cailed stenographic report from thie regord end the 
files of thie court wlil be granted. 
; Ae all the elisged errore relied upon and argued ty. 


plaintiff in error are predicated on preeesdings of which no record 
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ae it rensins before us., the judgreent must be sffireed, 
APFIRMER, 
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ER. PRESIDING JUAPICE BaaNES DELIVERED TEE CPINION OF THE CURT. 


This appeal ie from a judgment for 31,000 racoverad 
ageinet s fraternai Seneficiary ecciaty on a tenefit esrtificate 
dseusd to the vife of seowlles, 

The only guéeetion wes need consider ie shether certain 
falee anewers wmede by the ineured in her appiieatian for renter~ 
hip rendered the beneficiary certificate void, regsrdises of 
whether they are to te considerec ag surrenti¢ea or mere répreeane 
tations. 

That the spplication and cartificats ware parte of the 
contract sith the insured is not queetionsd, In hee application 
ehe deciared snd werranted that her statements therein vere Tuli, 
Gouplete and litersliy true, anc arraed thet they ehoulc form @ 
part of the benefit cartificats, and that if they vere net trua, 
it should beoome void, The esae seresnent wae sieo esbocied in the 
certificate which aleo stated that it was isuued in congidertion 
of the warrantise and apreemente meds ty the eppitvact. 

In anever to two gueetione in her aoplication for mane 
Gerehip, whether within the last saven yeare she haa eonsultsd 
physician in recard to parsonalalizents, and hed ever bed pasumonis, 
she anavered "Ne." Unqueetionabiy tie snewere wers falee, The avie 
Gence showe that one Dr. Hehenicht «as goneulted by her in January, 
4911, about four months befors ber arpliication was signed, and thet 
he then tceld her, "I gusee you got a little bronchitie, pneumenie, 


You come in about two or tures daye and tring your eputue with you, 
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and I wili eaks a careful exarmination.® He sade an examination 
and testified that she then had “penumsonis, lotuisrie pneuzonia,® 

It ig unnso@eanry to coneider arreliant's liability in 
gonnsction with the fact that inthe autumn of that year, but scene 
monthbe ufter ber @epolicsation, Or. Aibrecht trested ber for puleonary 
tubsrculiosis, from which she died ths Follcsing Pebruary, anc for 
which she wae treated by Dr, Hebenicht scout two weeke before ene 
died, Ths evidence ia uncertain whether there wee any developement 
of that disease prior to har anpriicxtion. Fut the fact thet ahe had 
conaulted a physician for 2 peraunel ailewnt, of the mature of which 
ghe “ae inforsed, stands unquestioned in this reecrd, and prasente 
the question whathsr cr not the court ehouid net have granted dae 
fencant's motion for » dirseted verdict. 

In & long lines of winiler csese, it bse Deen helu that 
material mlierepreeantations render the soliey or certificete void, 
@epecialiy when knotingiy exude by the insured for the purpose of 
@eouring insurances, even though they are not warrantisea, The cases 
on the subjyot are so uniform and numsrous ae not to requirs edtation 

The only question oren for argunent here is wheather the 
fales etutements in quéetion «ere material, Fe think they sere, 
Agja@lisnt unguesetionably had a right to know the truth portaining 
to the applicant's previous atats of hesith se a bawie for datere 
mining whether it *ould aesvme the rlek. The queetions thue une 
truthfully snewered had a direct bearing on that question, Shether 
she had ocession ereviauely to consult a physician ia reeard te 
pereonsl ablments sac material to that end. If she had enewverse 
truthfully, appeliant might bave verified har etetements or have 
been unsiliing, with or without further inquiry, to incur tha risk 
Of ineuring ons sho had jied occasion to consult a physician for euch 
Silment only four monthe before, It can only be inferred that 6he 
@uet have regarded euch circumetence se unfavorable to har applie 


" Gation, @ies she would mot have concsaled it, 
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Shethsr thers eas any eonneotion between fer fuimonary 
a@ttack in Janusry ond tha development ef tuberculosis to 40 advuncad 
etage in the autumn of the gane yasr, se gre unatls to esy froa the 
recora and it ia unnecessary to considsr., Eoth the sapriicaticon snd 
Gertificsts amphasizad tha requirement of truthful atatermente ag & 
Gonditicn precedent to a binding sontract, thue warning the appii- 
cant of the sffact of migrepreaentation, User wixtenents kaving casn 
unquestionably end knowingly falee sith rerard to eatéerial mattsre, 
sepecialiy s& to pravicusely conmiting a rhyeician, the certificute, 
by its express turns, became void, and the beneficiary obtained no 
Fights thereunder, Ths teatimony diselosing such falsity not having 
been contradictsa, ths trial court ehould have dirsctsd « verdict 
for defendant. The judgement will be reversed enti judgment entsred 
hers “ith a finding of fact incorporated th«rein, 
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€e find that Borena Podlgesk, ahose Gifs eau insured Tor tha 
benefit of doserh Podlagak, arpelise, by tee Reysi Reighers of 
America, apoeliant, 414 withia seven ysare precailing Hey 7, 2 
the date of her arplscation for euch indemaity, conmuit a physician 
in reesrd to & pareanel ailment end that ete they had the disease 


kaown as agbulnrise pneumonis,. 
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PEOPLE OF THE E&TATE OF ILLINOIS, 
Bufercant in Error, 
Errar ta 
Bunicime: Court 
of Ohniuage, 






H. SCHAEFER, 
Pisintiff® in ! 


f 1921.A. 20 


ee en nett etl eet 


2] 


“ 
iY rs 
A 
WR. PRESIDING JUSTICN RAPeie PRLIVSPED TRE OPINION CF THE COURT, 


Plaintiff? in error wae tried anc cenvicted an an ine 
formation chersing him zith iiving in an open etete of adultery with 
one May Armetrong. It ie urged that the inferzrtion chorgan no 
Cfiminal offones, z2md that the svidence wee inenfficient to show 
en offense under Sec. 1] of the Criginsi Codes on which the infor~ 
mation rests, 

As to the information, it fa cleimed thet it de defeat 
ive im that it faile te charga (1) that they "lived topether" and 
(3) thet they were not sarrigd to one another. Tt ic difficult to 
underetend why these points shcuid be raiesd, Contrary te the €iret 
contention tha inforsstion in apt languarce ¢apresaly aliegéee that 
they dia live together, aad conclusive of the latter ia the cage of 
Crane v. Feorls, ib8 Il], 385, #here the exme point «ae urged and 
Bdverugiy dgcided, 

A® to the evuffielaney of tie evicence, Uiere tan ia neo 
question. 

Thea character of the offense ia ong »hiab by the 
statute is aufficiently proved ky clroveatances whith ralae the pre 
sumption of cohabitation and unlawful intiracy. (See, 34, Criminal 
Code, ) 

The ¢videnes cleeriy shows that @ach of the parties was 
sarried and knaw the other sae, that he esa living esererata end 
apart from hie wife and she from her husband, that ne Asd ranted 


rooms in different parte of Chicago at aiffaerent times and ecoupisd 
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then with her, and that in eome of the rlaeee she took hie nane; 
thet in one of the places thers wae only one bed; that toth af thea 
were suyen in the room in their night ciothee, that the place thay 
lived in eben ths information was filed and during the trial «ag 
rented in thelr joint wanes end occupied ty both of thee. ‘*hile 
thers wae 6 denial of an illicit relationship and that thay oceue 
pded the same room, it is unmecesesry to review in detadl the avi- 
Genoe that juetified a different conclusion. Ecarcaly any more con= 
winging evidence would ordinerly be required, 

The jucement *411] te effiresd, 

AFVIR¥VED. 
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Lk OF TRE ETATE OF 


Defendant in Error, 
Errar te 
Vunielred Court 
of Chicage. 


1927.A,. 22 


Wa. 


KAY ARES te 8G 


a et et et ee ee 


’ 
stiff in Error. 


ER. PRESIDING JUSTICE BARNES DELIVERED THE OFINION OF THE COURT. 


Pisintiff in error eas triad and convicted on an infer 
wition charging her with iivine #ith one Christian H. Schaeffer in 
ap opes etate of fornication, ana alleging thergin thet ehe wan 
then anc there a wingle and unasrried woran, The avidence is une 
Gieputed that ¢he wae a married woman, in #ehich case the evidence, 
if truo, sade her gulity of living im an cren stete of adultery 
inetead of fornication, Ths distinction between the teo te «elie 
known, Tu ba gudity of the former offence, the pereon chargsd 
muet be a married person; to be guilty of the latter, an unmerried 
person, (fe8 “Foernication® - Pouvier'a Lae Tict.) Theres wea a 
Variances between the information and the evidence te whioh her 
eounms] calisd attention at the cloue of the case. The evidence 
Goes not suéteain the judgment and it must be reversed snd the caves 
Fewanged, 


REVERSED 4°90 AEMANDED. 
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WILLIAY J. BLIGH, ) 
Defendant in Error, ) 
Ve. ( WYMicipal Court 
\ Zz of Chicago, 
THE PEOPLE'E PACKING COMPANY, @ é 
Corporation, A 
Pisintded in irror. f 
. ff 
\ /4OoT: 
\ Pa 1 oY &&y I.A. ‘S) 3 
. cA 
ME. PRESIDISG JUSTICE? PARRES DELTVERED THE OPIBION OF THE OCUFT. 
eet 


The trial of thie case wee hed before the court #ith- 
out & jury. Wo propositions of iea® were cubmitted to be hald aa 
euch, snd no controlling queetion arises on tas rudinge ae to the 
eviseucs, The aniy question presented ie woether the eviconce juBe 
tified the finding and judseent for Bligh for $348,895, claimed ax 
eplary aGue hie ss seorstary of the defendant, awrooration, 

hligh was ita secretary, and, together #itbh ite preei- 
dent and viceeprsaidant, constituted ita toard of directors, The 
eteck-holderes voted than 9 aslery of $50 per week each, Tha rseso- 
juticn asacified no particular duties to ba parformed, and there wae 
no reecietion of such action, The company opgrated @ hog packing 
bugingesa, Outeids of hia Gutice a8 eecretary, Pligh did the buy 
dng of the hoge. But plaintiff in error claiwe thet becaues in 
duly, ivia, the company temporarily stopped buying bogs, thus dise 
pensing with the necessity of blights ‘extra eervices,' av it terme 
them, hie salary ceaaesad., The minutes of the corroration ehow that 
the salary was voted to hie s¢ «sn officer and not for any epeciai or 
‘extre services.' 

After the company ceaesd buying hogs, it sought to dise 
pose of ite product on hand, about $206,000 worth, not with a view of 
Glowing out its business, but to etart up sguin later, shich it did 
with freeh capital in December Soliowing. Ghat the eeveral officera 


Gid in the weantime 1s not sbown by the reword, but Bligh atdii con- 


tinued to act ae escretary. The only controverted quastion of Fact 
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wae whether the offileere agrsed to a susrenaiean of thelr selarige. 
No officiel acticn was taken in revara te it by the board ct Gis 
rectors or otherwisy. The only evidence dirsotly tearing on the 
subject wae that a converestion esse had between the preedident and 
secretory about which they disapres, the former cleiming it waa to 
the effact thet the exlarlee ware to ceraa until the concern sterted. 
up again, atid the iatter, that the salaries “ere to be credited but 
not paid until the company resumed setive opsrations, But Plighk'a 
Version of thet setter is correborated by the company’s books on 
which he was credited with the amount of saisry euad for and, ae it 
@ppesrs, with knowledge of the rresident, eho ajone appeare to Gide 
pute the diebiiity, and if he had sny powsr in the matter, he did 
mot direct the bookkesper to cease crediting Bligh sith his selary 
watil October léth, up to which time tha galery wae claimed, 

8s do not think it can te anid that beesuee during the 
interim tetween July and Octobsr i2th, he did not perform euch extra 
services, ha, tharsforg, wag not entitied to a salary ac wecrstery, 
Hor that becauas thes cowpany temporarily suepanded active opsration, 
the obligation to fulfill its contract to pay sularier termineted, 
Nc question of law on the metter eae Girectly railed and the evie 
Gence iz sufficianat to sustain the judgement, which #111 be affirmed, 


AFFIRVED. 
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A. L. BERRY COAL COMPANY, 
an ITilinoia Corporation, 
Defenaant in error, 











Error to 
Humicipeald Court 
af Chisago. 


i 29 TA. 84 
# it G ko it. @ e VW 


R. B. HARDE 


HR, PRESIDING JUSTICE BLABES PELIVERED THE OPINION OF THE COURT, 


This wae @ suit on a promiescry nots. Usrder wae the 
meker ani it was made paysdls to the ordsr eof A. L. Barry, who was 
preeident of defendant in arror. The final endorsement on the 
note sae by A. L. Berry to the ordar of dufendant in srror, Thars 
were prior andoreecente thereon, but #11 had been srased, 

The defsnees pleaded were (1) want of consideretion, 
(2) want of lemal tities, (3) derivation of title from a fereigna 
unliiesneed corporation, ani (4) fraudulent organization of defence 
ant inuwrror., No atteert wae made te euetain any of thees defenses 
except by ceiling A. L. Berry, under Sse, 33 ef the Municipal Court 
Act. Defendant rested with @is testiaony and the court cirectad 
& Verdict for plaintiff on ite seotion. 

The ¢xeeination of eaid Ferry contained many ineinuas 
tione but no evidences of any probative value for defandent. There 
Ras HO attempt ty prove want of conkeidersation and nething that 
had any legitinets tendency to show that defendant in error #o8 not 
@ legal holder for values. Inasmuch as the nots ese negetiated back 
to the payes of the note eho sndoread it cvar to defendant in error, 
Wa find no eceseion for conmidsring the mature of the titis of tas 
intervening endoreese whose andorsagents were erased by Rerry 23 
he bad the right to do under the Negotiable Inetrument act (See. 
48), and the instrument having baen negotinted back to his, be hed 


the right tc reenegotiate the wene (Hee. So), Tha teatimony relied 


 Wpon to eupport asid defansse bed no tendency to getablieh any one 
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of then, end, ae 7e view it, so Jong se the note esme teck into 

the hands of ths original rayes, it ia diamataria: wheather one of the 
intervening anédsrivess wae a foreign correration, unlicensed to do 
business in thie state ov not. The Judgment will be affirmed. 


AFFIRMED 
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ARTRUR #,. MEYER amd SAMUEL &. 
rte 1S, Cowpartnars, trading sa 


BAYER, HESS & COUPARY, 
casa Y la Error, 
P. 


WG. 






Srror te 
¥Yuniciral Caurt 
ef Chicage, 


fy 
BAKEM & MOLAUCHLIN, Ine., & corpo} ) 
) 


ration, é 
, Pisigtiff in sake 1G 28 5 me A 5 : 
Bh. a a ; 
‘ va ee 2 ee ee ml 


UR. PRESIDING JUSTICE nahyer RELIVERED TRE OPINION CF TEE QOURT. 


Be eshali refer to ths parties herein «8 pleintiffe and 
defendant rvepsetively. Pileintiffes etored sith the defendant se 
@ Warehaugeran two packing casem of marsherdles and cialsed that, 

) when they were returned, certain of the articles were mieeing of 
the valus of 851.75, and that they were loewet through defendant's 
negligence. The suit was brought to recover their value ang the 
trial was hed tefora the court without « jury. Defendant urges 
that the evidence ao insufficient to euetein the finding end judge 


; ment ageinet it. 


There te no doubt that if the poode were lost while in 
@efendant's posagesion through ite negiigenes, it would be Lliabis 
therefor, ond if thers wae privefecie evidence of euch logs and 

4 that the cases contained the lost articles when delivered to defend- 

} ant, the burden of vroof waa on dofendant to shor that they were act 

: lost while in ite custody or through ite negligence 


} V Piaintiffet supioys, who pecked one of the exsea, teati- 
fied that han it was returned he unpacked it and found that cere 
taln articles he had put inte it were wiesing, on@ that the box #as 
Groken and appeared to havebssn tampered with; and his teatimony a6 
to the condition of the cues wag corroborated by one of plaintiffe. 


But thers wea no teatimony covering the period of time intervening 







«the delivery of ths case te plaintiffs’ teametur and bie delivery of 


oat te plaintiffe., The taseeter vac oct eslied to testify, end ne 
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preeueption could be properly imiuiged that it ase mot tamperod with 
#*hiie in hie poseesaion, 

The other case wae receéipted for by enother sf pliaine 
tiffe' tesrmeters and delivered to Seare, Hosbuck & Company, Gne of 
the latter's clerke tuetified that he ehecked ite contents eith 
plaintiffe' invoice and found eome of the erticles wer2 missing. 

But the involes wes not preduced ner was competent proof made of the 
eontente of the box. A memorandums, purporting to ke 4 cupy mece by 
the witnssa from pleintiffs'! books, of & ilet of the oerticies psake 
wi in the tex wag réceived s* evidence of ite contante o¥ur cum» 
CYrogwuecsa nor 


‘’ 


fendant's objection; but thebooke themasivee were not 
the correctnsae of their eutries shown by the bookkeeper who meade 
thes or by any other competent evidencs, 

On the contrary, it was tsetified to by defendant's 
foreman that be personBliy received the casas for stcrage and gupere 
intended the piiing of ther away; that he personally delivered each 
to plaintiffe' reaepective tusnzetere, taking their raceipta therde 
for, which stats that they were received by thee in good order; 
that he pergonslly knew they sere in the save condition shen deliver 
@d to said teanstere s¢ when received b&b; defendant, that be had pere 
eonel charge of the warghoues while it wae open, and knew of ao 
theft committed therein, Pisintiffis adwittea that four of dsfend- 
ant's seployse whe bealpsed te piie the caaes would, if pressat, teee 
tify that they werked eroeund the warshouee and that the caséa were 
Rot tampered with in esy wey and ers in the asme conaition when dee 
livered ae when received by dafenmisrt.~ 

Wot only did detendant's evidence negutive negligence 
on ite part, but plaintiffs’ evidence wae inaufficient to eeteblish 
it. It file te cover ths entire peried of tives then one box was 
out of defeniant'sposesesion , and the avidercs Le incompetent te 
show what were the original centente of the other, and, therefore, 
whether anything was wieeine therefrer, The judgement ie ageinet 
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ths preponderance of the svidanes end #ill be reverasd, 


REVERSED, 








Fm BELT 


FINDING OF FACT; 





We find tet pleintiff in error, Saker & ReLaughiin, ® 
rporation, not guilty of nepligence. 
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CITY OF CEIC4CO, 
Defendant in Errar, 






to 
of Chicago. 


Erfox 
Ve. 


JOSEPH RETTI, 
Pleantatt iin Reror. 
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WA. PESGIDIEG JUSTICE BARMMEP NSLIVERED THE OPIVIGN OF THE COURT. 


Thie wae a sult trough by tha city of Chisago to rae 
oever « penalty for viclation of # city ordinsnes prohibiting the 
aaise of tobacce to winere. 

There vee & judgement for the city. There ars several 
reekons why it should te effiresd: (1) the only arrore aseignsd 
raets upon & go-culisd “statament of facts,” wherese it is not such 
& document; (6) the evidences sought te be prsesrved is not ebetract= 
ad; (3) one of the questions on hich reveresl se eought, namely, 
thet the ordinsnce #sa¢ not duly passed, wae not raised beicw, sna 
(4) none of the points argued are geod in ias,. 

Toe contention that ths testimony of ene of the boye 
@@ to bie age wae heareay und Incempatent evidence, is against the 
rulings of the Suprene Court on that subject, (ash v. Tha Faopls, 
S20 Ili. 86; Rayrond v, The People, 888 id, 433), and another point, 
that the convictieon could not be suatainad without the production 
of ths tobacoo sold is manifeatiy without merit. The evidence vas 
aepiy sufficient to sustein toe judgment,shich will be affirmed, 


APFYTRUED, 


o> 
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COREURERS BARKET HOUSE 0O., 
Gafendsnt in Error, 






tG 
of Chisago. 


1921.4. 89° 


| WS. 





L. #ALTER POWEHE, 
Plsi tire in Error. 


| 
. 
' rd 
4 
MR, PRESIDISG Justice” ‘Beh Nes De LIVER RED THE OPINION OF TRE COURT. 
| The srrore seelened herein srise upon the overruling 


of & motion By Poware, the defendant below, to Vacate anc sat sside 





















& judgsent by confeselon against him snd for leave to appear and 
pisad to the caues, 

The judgeent ses for rent due unisr the terme of & subs 
lesse from defendant in error (onllad plaintiff beresfter) to plains 
tiff in errer (colled defendant hereafter). 

The cawe may ba decided wholly on whether defendant's 
affidavits in surport of his motion aet forth a meriterious defenss. 
Hs comtends he teeaue released and discharged from the obilgatian to 
pay rent under the tease because, after he abandensd and vagatea the 
premiave but befors eny further rent had sccruad, hs preesnted te 
plaintiff a tenant who offered to lease the premiese es on office 
for a clesning and dyeing establishment, but plaintiff refused to 
acoert his. 

Defendant contends thet plaintiff sae under obligation 
to accept suck tenant teeausa the lease provides thet if defendant 
abandons or vacstes the premilese "the sawa shall oe reliet® by pleine 
tiff for Pech rant "and uron euch teras sa At may ess fat." 

From ths languarcs quoted it eppeare, horever, that plain 
tiff reesrved to iteelf the right to preseribe ths terse of 4 Mibeae 

| quent isave, One of the terms umigr which the propased tenant of- 
fered to take the preriseé wee that Sa might cecupy them for a pure 
 poee for which 1t appears tha defendant himgelf could not ure than, 


‘Hie lasee provider that he ehail occupy then "fer @ bakery Sgorg 
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for ths eale af bakery pootes cnly and fer na other purpess whate 
ever," Yo Snow of mo rule that weuld aoeprs) plaintiff to raiest tha 


that . 
pranises for 4 purpeas other tank) PSs whieh defendant'® lease ree 


atxictsd their vee; tor la therw anything in the terme of the lease 
Or the ccoviseion for reletting that waorrante the eonetruction that 7 
(at ehoula. 
But it iw alee expreseiy proviged in tha lasee that the 
, restrictions and limitetions containsd in the criginai ieaas te 
pPiaintiff ebail be binaing on defendant. Refsndant eonid not rakes 
; out e meriterious defense without showing that the terae on which 
the new tenant sould lases the premie«se would conform to such ree 
‘ @triotione snd limitations. If they sere auch ae ta prohibit their 


gooupency ss an office fer » dysing ond cleaning satablishsent, then 


beth piaeintiff and d+ fendent were precluded from using then for euch 
burpose, Besides, it iv fundamentesi that @ oeVenant in @ isaues, ree 


etricting ths uaz of oremiage for certain epacified purpoesea, 18 
f binging upon sub-loessss and weubmtenante, (2¢ Cyc. p. LOR4.) The 
mere fact, therefors, thet defendant ptwsecnted a tenant she offered 
ty take the pramiesea for a purnoss for which dafendant himealf by 
the terms of his lease eae preciuded from using them, and for a 
purposes ehich for sught that appeare the sub-isseor could not vee 
them, cannot be regarded oe conetitufing a meritorions dafenee to 
the obligation to ray the rant that eubesquently acerusd ana for 
which jucgment wae given, 

Tt ja whneceseary to consider whether the court could 
préperiy goneidur the counter affisavite filed to the motion, It 
eu la nia ao if they controverted material gueatione of feet 


ighrist Trans, Co. v. North-Groin Co,, 204 Ti}. 10), Hood v. 





Gahre, i7O Iii. App. 230); wut they did not. Thay sétmitted facte 





Yelied on in plaintiff's affidavit and sugplemented than by Gtute 





ing that the reetrictions of the orlginai leases referred to and sade 


“Binding on aefendsnt in the sub-leese limited plaintiff's uag of the 
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presiase to occupation for a grocery, a wett mortet and for the sae 
of bokery goods oniy. So fer we tha counter affidavite presented 
fere questione of law they wers mare argueunte, ond, regsrdissa of 
their contents, the court's action was juctified ty the failure of 
defendant"s #ffiduvite to orgeant wo prima facies defenee, The Gounte 
er effidavites, therefors, may be gntiredly Giarscardad, be motion 
to strike the statement of facte from the reoard wili be sanied, 

The judcmeat *1ll be affiresd. 


APPIRREE. 
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GPOSSFELD & FOR OO., 
&@ eeorperaticn, 

Error &¢ 
Municipal Court 
of Chieage. 


Defendant in Srroy, 


Vee 


Nt se eae ecg rl Agee Cpa ae 


PMAKVEL ZUCKSPMAR, | 
Pliintits ip’ Prror. 
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STATRMENT OF THE CACR. By this writ of errer the tee 
fendant, Emanuel Tuokerman, seeks te reverat a judgments rearcdered 
agairnet him by the Municipal Court ef Chisage fer $2,223.03, in 
faver of Gresefeld & Roe Company, a cerceration, plaintiff’. The 
@ause was trisd before a jury, and at the goncluelion of the tak- 
ing ef ell the evidence the jury ware inetructed in effect te re- 
turn a verdiet in faver of plaintiff in the eum ef 45,723.93, 


hich they did, ard the judgment follewed. 


The action wae commenced on August 8, 1911.) Ip the 


& 


statement of claim it is alleged in suvatance that plaintiff's 
Giaim ia for mensy due, vie: principal and legal interest, uren 
a6 inatrumant in writing executtd by Gefandant on March 14, 1508, 
in part as fellowe: 

"Chieags, March 14, 1904. 


The Oreaafeld & Ree %o., 
Chicage. 
Gent lesen: 

I hereby centeer that I have in the rast several 
geontbs made eellectione fros various austbomera that I have 
net turned over. I wili, te the beat of my knowledges, give 
you selew the nomes and amounte ef tha various people that I 
have coliseted from, asking your kind indulgeres in givig me 
One more change te make aman of myaeif and agnin gain your 
Valued Gonfidence. J will try my yimost be roray ard be a 
valuable man te your hovea if given this one chante, 

Again begging you for yeur kind indulgerse, IT ree 





main, 
Tincerealy yours, 
Emanuel Ruckersan, * 
And immediately following the sbove aignature thers is written 
the naszeo of twenty-nina persone and oppesite each name there is 
written ceriain figures, oni underneath the column of Sisures te 


Written the tots) eum, %€1,69°.60," and underneath thie tetal sum 


“y 
» Nea 


Sy Se ee 
Aree mm emmy eaten) 


> no fon ez. 


fF 


r FE". Sf Teenage 


eo” 
: Pie hat ones Pe ae Dy. 
e 4 agcf ey ek 
o! a 
\ yA LSE SOT SUG EE 
® \ rem a 
av f A? oy ; t yy ru y ee! fake hd a * 
fomaew oo le | bm pee a .vaekaet 
em + gk au pee ta ake divine 
mA average poft 2s be TeagTe V2 au? 


ok (iets PT 6 AR Yate Los (en Ne gee. 


oy pf) one . Gd we z. ey 7 ok : 
rd b a 4 sda y > sai 4a & is irk 
Pay Fy 4 > +e 2 “$8 $alivpoy i feu ys 


* 
on 
ws 
~~ 
“ee 


ends dolie 


Mm “iiuetie ove wear dee sa? 


+ 


eh Lites (tee ay Ag chat 2 ta *neaedase 
ye teiv ,oih venow 29% of wabelo 
\ weray gapaise AL saguuy dang fe 


ruwgile® na daeq ak 


02 got & ListneorQ- ed - 
‘ ik “ a a) ; 
rifaslsaeQ- 
f 7 ‘ t oe] Peon 


ah iia : ie ry are) 
i oa 


ms Se 
eG 


» ogemgs Joa 
‘ Loe somag vib woled- moe | 
Yon ast iwagelloo eend 
Ato? Sonedo +158 tno 


ted f on 
koe el an ta eeon | J 
Pad J cas oe : ; 





say dite 5 .oousellaos haalav 
14% Yh favod VOOR at aa aldavtlaw 


aavleyod miaga 


gg AL Bat 
sto.  yoSs ult patent! st xfetatbemad bok ~ 
fo LAW EA moe oviowgtaawd To conan odd 


Ateoueliue tis yapean PY abesseo xetiinw 


ia acsin written, “Feanvel Zuckermar.* It ia further alliage. 
that "eaid writing wan given t¢ evidence an indsbisdnessa ereates 
by the false enbesslesert, eisaporesriation and defalcation of 

the ssi2 Zucherwan while sefing in a Piduslary sanacity, te-wit: 
se 


oan 


an agent and sollecter in the smpics 


ead 


of tis pisinrtir’. 

Ts said siatesent ef aisim, in a #eecend paragraph oF 
gount, plaintiff elaimad the sdditiensi sume of *316.08, end iegal 
interest thereon from Jure 17, 1863, “upon sundry at’nowiecgnants 
or receicte in writing ef wonias by him, the said defendant, at 
sundry times sollected fer and en behalf and ar the preperty of 
the plaintiff fres divers persone er flrmg,* which moneys head been 
eebezeled by the defandant while soting ae agent er ccollecter of 
the plaintiff. 

VOn Auguat 26, 1911, on motion of aefemiant, the COUrt 
erdersd that the plisintdff file an amended statement of olaix 
within 106 daya, and thet defandant file an affilaavit of asrite 
within 1C daye thereafter. On teptember 13, 1921, pleintitf’ sevec 
thet eaid erder of Auguet 28th, requiring it te file an anerded 


etatement of claim, be vacated and set aside, ati the court ore 


oa 


dered that #aid motion o@ entered, te be taken up on motiod. On 


& 


ire’ 


3S 


eu 
> 


January 13, 1512, the enause ceming on to be tara on plain E 
Said motion, the court overruled the save, but ordersa that “leave 
be given to pinintif’ te file an amerded pegond count’ bo statenent 
ef claim within 30 daya," and that defendant fils an affidavit of 
werite tisrete within 3G gaye thersafter. Plaintiff never filed 
Sh amended egenrd seunt, nor wate any attempt at the trial te suee 
tain by preef ite said additional claim of £316.00. On January 
37, 1913,/zefore the time had expired fer plaintiff? te file enid 
amended second count, |\deferdant filed an affidevil of merits, in 
which be alleged, inter alia, (1) that plaintiff's caves of setion 
at stated in ite etateserct of claim did not agorve te the plain- 


tiff within five yenare before the commoreement of the agtion, and 


(2) that “shen the paper, a copy of which ie aet out in tha slainre 
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tiff 's statement ef claim, was gienad,* he, the defendant, waa ir 


s 


plaintiff's effiee, and was there falsely charsead by rapredenta= 
tivea ef olaintiff with having smbaaszied money from plaintiff? and 
threatene? with arrest unless he signed aali rarer, ani wae there 
promigad by plaintiff's yarresentatives fiat upon an soadeunting 
being had he would be credited with sertain comaleaiens, te which 
he, 29 an employee of plairtiff, wae entitled, but that ne ooccunt- 
ing was ever had, and thet "at the time of the signings of the said 
paper® he wse in fset net indebted te plaintiff in any sum whatece 
ever. . 

On Pabruary 6, 191%, defendant filmi an awended affidne 
vit ¢? marite in which he mae the sane allegationre az in his 
Ofiginal affidavit ef merits ne abeve atated,\ and further alleged, 
by way of actecff te plainticftte olaim, that there wan due him Prom 
plaintiff, for ceomaiveiers earned by him from May 1, 1901, to Haron 
14, 1803, wore than $6,000, upen which amount ao earned he had ree 
eelved from plaintiff in weekly advancemente Ieee than $4,000, "and 
upon “hich smount due defendant had used of tee monies collected 
by him, which cernetituta a part ef the items of selleetions ect 
up in plaintiff's statement ef claim, net to exoesd #1,00C, leaving 
@ue and unpaid te lefendarnt over and abeve all monies reesived and 
collected and kept by dafendant from pleintiff ef more then *2,000,* 
and from Maroh 14, 15603, until June 17, 1903, defendant rendered 
farvices for plaintiff’ and was entitled to reosive therefor a sum 
in excess of $1,000, but that during anid time plaintiff deducted 
and kept from defeniant'e weekly advanocenents #10 par week, or for 
Maid 14 weeke the sum of 9140, ani alee retained and kept the ad- 
Vancament due defendant ef 240, fer the Jast week of hiv any loyment, 
a@ wall ae all ef defendant's commiseione, avountine *or gaia last 
Ramed scricd to a sum in excess of 91,00¢, and that there wae due 
Gefandant from plaintiff, at the tine cf the commencement ef this 
@uit, a sum in excese of $3,000, over and aveve any claim ef plain- 


Biff. Ard defendant further alleged in substance that while he was 
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nct in fact guilty of sny qebezslomant, yet be Signed tis paner, 
not for the reason that Re var indebted to plairtif’, Gut Because 
of the threats or the part of plaintiff's recréesentatives to are 
reet him, and that thereafter plaintiff ravused te orgdit him with 
the comnlesione awe bim, and preeseded to prosecute bim criminally 
for embezzlement, relying on sain writing to nreeure cdaferniant ts 
gemvietien, which svenviotion plaintit? unjuetly procured, Te this 
amended of *idavit ef merite plaintif? fhied a replication, slleg- 
ing that the ceveral items cf saeteeff therein claimed by defendant 
gid net ageorve within five yeors, seta. 

Or the trisl defendant sae celiet as a wtitnese fer piaine 
tiff under esction 33 of tie Municipal Ceurt act, anc he admitted 
that he eignad ard ewere te the amended affidawht of merits Tiled 
in the oaue@. & sepy cf said inetrumert in writing wae intreduced 
in evidenoe, it appeasring thet the eriginal therecf hai been leet 
@inss the time the ease wae introduged in avidence on ihe trial ef 
the case of Peoples v. Zuckerman in the Crimine)l Court ¢f Cock 
County in the year 1904. Pisintif?’ alee introduced teatinony show 
ing that the interest on «aid eum of £1,687.€0, mentioned in said 
instrument in writing, Trem March 14, 19C3, to the day ef trial 
amounted to $834.33, mating 2 total aum of $2,593.05, The defend- 
ant wae the only witness galled in bie behalf, ond he gave certain 
teatiseny pagerding his allegad claim cf seteef* az eat forth in 
hie amended affidavit of merita, but practically ali oF his teatl- 
mony reistive thereto was suhesquentiy atrieken frem thea reve rd 
by the court, €ith the exearticn of eartain testimony tending te 
ehow that, during the 14 weeks he remainei in plaistaiffts espley 
aftor March 14, 18C3, certain deducticns were made by plaintiff 
from hie salary, amounting in nll to about 718C, undar an agrae- 
ment between the parties thet enid dedueticna ahould be applied 
an ea credit or eaid sum of $1,685.66. The plaintiff in rebuttal 
offercit testimcry tending te shew that ne such deavetions or agree- 


mont were mace, and the sourt finally gave to the jury the follew- 
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ing instruction: 


"Tho jury are inetructed that the only question tc 
you te degide fa whether cr net subsequent to Mareh 14, 16903, 
any daductions were mate from the defandant’s enlary whlok were 
by agreement between the parties te be appliod upon defencant "a 
indebtedness te plaintiff, admitted by writing ef Marah 14, 1908, 
that aif vow believe from the avidence that thera wae no egreament 
thet deduetiens shewld se apply, your verdiot shonid be fer the 
gum of $6,693.93, but at al for 
$4,283.93," 
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During the trial, at the requeet of attorney for defard- 

ant, 1% waz atipulated and sgreed that the Tupreme Court opinicn 

puel Zuckerman ve People, 213 11. 114) might be introduced 
and read as a part ef the avidence in tae cause. From thie opin- 
fen it aprware that un jury had feuni Zuctorman guilty of larceny 
by embeszlament ard found the ameunttaren to o¢ 285.08, that he 
a6 genteroed by the Criminal Ceurt ef Cock Tounsy in acco nisnce 
with the verdiet, and that im Decaxmber, 1904, the Tuprame Court 
affiraed the Judgment of salad Criminal Court. Other facta, as 
G@igclosved from anid opinion, are se follews: 


"The plaintiff in error sas employed by the Greastela 
& Ree Company, a cerperation enaeges in selling greccrice at 
wholesale in Chicago, sa an oubeide salesman, tahing orders ana 
soliecting money from cuetomers., He made collgetione fren 
waricue customers which ha did net account for or turn over be 
his employer, end en March 14, 1903, he furnmiehed to the offi- 
ere of tie ecorrorution a diet ef such custesera and the amounts 
eoliectsd fre: them, aggrarating $1689.30, and signed twe writ- 
ten eatatemente oenferaing that Aa had cellectsd salt sums from 
euetomers of the cerperation without accounting fer tugs oF 
paying the wane over after demand and without the knowlsdge cf 
the corporation, Ne wan centinusd in the employ of the serpera- 
tion afterwars and gellected from cuetemers and retained other 
suns up te June 17, 1903, when he told the of ieerse of the core 
peration thst he had collected money amounting te about £300 
which he had net turned ever. We wan ther arreated aru War eube 
sequently andicted fer larceny and embemalement. Op hie trial 
under the indictment he admitted the solleetion of 2516.09, 
@pecified in sundry receipte, which he had not paid te hie ame 
pleyer,. The only centrovergy a@ te matter cf faet sas xhevoer 
he wae authorized by hie centrset of ampleyment to retain the 
sume of money collected and nat turned over.” 
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HR. JUSTICE GRIDLEY BELIVERED THE OPIPION OF THY COURT. 


Sounsel for defondant first oontenda thst the Jwigwent 
sheuld be ravereed begsuce plaintiff's criginal statement of claim 
wae oy Order of the court etricken fror the reoerd, and no smendead 
statement wae filed, and, therefore, the court was not warranted 
in entering any judgment agsainet ceferdant. There i# neo merit in 
the centertion. Plaintiff's original atatement ef claim seneisted 
of two paragraphs er ecurts, claiming two distinet indabtedressage, 
one for $1,689.60 and legal intereet from Barch 14, 1903, and the 
other fer $316.09 and legal interest from June 17, 1903. hile 
the record Jiecleses that plaintiff was ordered on Auguat 38, 1911, 
te file an axended etatemert of claim, it nowhere appeare that the 
Firet count of olaintif*'s etatement of alaim wae ever stricken 
from the record. By the order cf January 15, )914, plaintif? was 
given lsave to file an agmerded segend count te ite abatement of 
Claim, and cefere the ting had expired within whieh plaintirt 
might do ao defendant file@d ar affidavit of maritea, and thereby 
joined iacue on the firet count. Piaintiff naver filed an amended 
ge0Gond count, and on February 5, 1914, defendant filed an amended 
affidavit of merita te said firet seount. 

Couneal further contends that it was not auffictently 
prover that tho written inatrunent of March 14, 1963, sued on, a 
eepy of which was est cut in plaintif*'s etatemert of claim, wae 
signed by the deferdart. Thie cortention ia alge without merit. 

In both the original and amended affidavits of morits, eigned and 
eworn to cy defeniant, it war admitted by deferdant that te aigned 
Said inetrucent. He alse teetified on the trial that he eigned it. 

The main contention of counsel] for deferdart, a0 we undere 
#tand it, i# thet the inetrumert sued on is not an evidence of ine 
debtedneee in writing and dees rot gertain any promive te pay any 


Gefinite eum, and, therefors, a9 plaintiff's action war not com 


menged until wore than five yearm after Mareh 14, 1903, plaintiff 
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Carnot recover, ¥o disagree with counsel, fTeetion 16 of the 
Limitations set provides in part ae fellowa:s “Actiene on senda, 


promissory rotes, Bills ef exchansza, written leages, «ritten cone 


tracts, or other evidenges of indentedsess in writing, shall be 


gommanged within ton years noxt after the cause ¢f action accrued." 
The rresext action was ecmsensed on Augpat #, 1911. We are of the 
Opinion that the iretrument is an evidence of indebtedness in write 
ing. By it the defeniant, under date of Hareh 14, 1803, in efe 
fect acknowledsss that ha, during eaveral preceding months, celicete 
ed various uma of money, aggregating $1,999.90, belonging te 
plaintiff which bs had net turned ever te plaintiff, and we think 
it sufficiently disgicses « promise by dafendant to rorpay te plalne 
tiff said aggregate aus. (Hernor v¥. Etarkay, 27 Tli. 13; Salker 
v¥. Freeman, 205 Ill. 1%, G3; Pinrey ve. Gmith, 145 Il]. App. 14°, 
132; Quinlan ¥. Thempeon, 16% Ill. App. 275.) 

Ana s@ are ef the ecpinion that the trial ecurt did net 
err ir exeluding rracticelly a3] «f dasfeniart's teatimony in supe 
port of his slleged olaim of estecff, and in giving te ths jury 
the instruction abeve mentioned, We think that defendant's al- 
leged olsim that, on Harck 14, 1903, pisintif? was indebted to him 
for commissions to the extant ef mere than §2,000, over and abevs 
said amcunt of 41,689.60 mentioned in aaid inetrument as moneys 
COliseted ard not turned over to plaintiff, wae barred by the 
etatute cf limitetions. Purthermors,#a think that the excluded 
teatimony wan prererly exeluded 2 tending to contradict and vary 
the written ingtrumont sued on. 

The judgment of the Municipal Court is affirmed. 
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WECTERN LIFE IEDEMINITY COMPARY, 
4 corporation, 


Muniegipal Court 


Arpeal from 

of Chicags. 
) 
) 


*ellant. 


1921.A.°6 


- STATEMENT OF THT CATE, On Sertember 14, 1008, the plaine 


tiffe (spcelises) cemmence? an action of the first class in the 
Municipal Court of Chicage againet the Teatern Life Indemnity Cor- 
pany, @ Gérperation, deferdant, baasd en the followings inetrument 
in writing, a copy ef whioh was filed with the original declara- 
tien: : 


"KNIGHT? TEEPLARS AND MASONS LIPF INDEMNITY COMPANY, 
a a ee : ‘ ‘ 
I? OFSTIFISS, That the smount which may be payable 
at the death of the insured, under anc By virtue sf a 
eertain policy, We. T388T,“urcn the life of Peter Kern 
iseued er saaumed by tha tite Inaurance Company of Penn- — 
eylvania, will be aseumed by the Knightea Tetplars ana 
Basene Life Indeanity Company, ee a fyeeium payment 
shall bava been made on aaid peiley to eaid Enighta 
Templars and Masons Life Indemnity Gompany, and said 
preniwve shell have been duly acknowledged by a receipt 
gigned by the General Manager of anid Knights Templars 
and Masons Life Indeanity Company. 
Executed at tie heme office of the Company at Ghni-~ 
Gago, Tllincis, thie @Oth day cf April, 195. 
Ee %. Rovenfeld 
General Manager. * 


The original dealaration consisted of twe epseial counte 
and the common ccunte. On May 6, 1°09, the tvo apselal counte 
were superseded by an “amended*® count and an “additional’ court 
filed by léave of court, 
pe In the amended count it ie alleged in substance that on 
© Ooteber aG, 1900, the I. 0. O. FP. Mutual Life Inaurance Soulety ef 


Pennsylvania by ite policy ef insurance, No. 21732, did inaure the 
) 
_=i‘ife of Peter Kern in the eum of 4,000, and that this policy was 


‘Aeausd in consideration of the surrender of polioy Be. 14897 (is- 


be 
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ued by the same Tociety and dated Kay 10, 189¢) and in senesidera- 
tictfobé Rene Rs ef $10,638 aach month in advanca cn or before 
neer of the 20th day of each ealendar month during the continuance 
of the polloy, ant subject te tha terrae and coniitiona of the pole 
fey. (fsid terwe ari conditions were act out in narrative form 

at length in eafid count. ) It de further alleged that on April 
G%, 1601, the plaintiffs were mage berefiniaries umigr Said poli- 
OY; thet therefore, on Oetober 33, 1563, the Mutual Lif’ Insurance 
Sompany of Pennsylvania, by a certificate or pelioy, No. 19551, 
aesuned the liability ef #aid Seciety under o¢rtain econditiena 
(wet cut at length in said count); that thereafter, on April 20, 
1905, the defenjant, then known as tha Krighte Templars, eto., 
Compary, in consideration of the premises, made anc delivered its 
certain certificates, whereby, in consideration thit anid Peter 
Kern should make a promium poyment on esid pelisy, Ne. 13551, to 
pala Knighte Templars, ete., Company, and cause gald payment te 
be aGknowledged by a receipt signed by ite general manager, it 
“agmumed and agread te pay the amount which might be payable at 
the death of said Peter Kern under and by virtue cf said polley, 
Wo. 13551"; that anid premiwes paywant wan duly made ard duly aee 
kneowladged by the general manager of the defendant company, and 
that aftervards the defendant changed its eerperate name arnt gone 
tinued te do business as, and la new known ae, the Seatern Life 
Indemnity Company. Then fcllew averments of the full performance 
of the conditions of all ef said policies, including the payment 
of all premdume dve dewn te and dnoluding Juma 19, 1906. And it 
4e further alleged thet, on June 19, 1506, during the life time of 
Peter Kern, and three years' full premiwme having been paid on said 
policy and the aame being atill in full foree and offeet, said 
Peter Kern tendered the said policies, and each and «ll of them, 
te the defendant company, and "aleoted te surrender the sume and 


reovive therefor extended Life insurance fer the fave yalue of said 





(Sontract, or golidy, for the number of yearm and months gpevlfiad 
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in the table therein contained, to-wit, fer the full time of 1 
year and 366 daye", that within eald poried 6? 1 year and S60 days, 
tomwit, om Gotober 26, 1907, said Peter Kern died at Knoxville, 
Tennesxee, at the age of 72 yeara; that proof of death wae fur 
nighed in due time to the defendant eempany and sult brought *with- 
in ene gear from his death; and that Pater Kern during hie 1ife 
time performed ard ¢omplied with, and plaintiffs sinee his death 
have performed and fulfilled, sach and aks ef the cenditicna, prone 
isee and 4atipulations in said pelicies and the agreement contained; 
yet the defendant haa refused to pay said sum of 34,000, or any 
part thereof, to the damage of plaintiffe of $4,000, eto. 
In the additional ceunt it is alleged in substance that 
before the making of the premises by ths defenient heroainafter 
set forth, the said I. % O. % Soeiaty off Penneylwania did ineure 
the life of eaid Peter Kern, and by ite poliey did provide for ea~ 
tended ineurance in case ef lapee after tha payment of thres full 
years’ promiuma; and that befora the making of aald promises by 
the defendant, the said lant mentioned policy wae aneuned by aaid 
Wutual Insurances Cosrpany of Pennaylvania; and that thereupon, in 
consideration of the pramises and that said Zern sheuld make a 
— gertain premium payment to the defendant on said last mentioned 
pelicy, the defendant, then doing business ax the Knighta Templars, 
atc., Company, entered inte 4 oertain agreement with said Kern, 
) for the benefit cf plaintiffs. (Here ia set out in full the in- 
Strugent of April £0, 1905, sbeve set forth.) And it is further 
Alleged that said premium payment wae sade and the defendant ‘te 
general wahager aeknowledged aald payment by hie reeeipt (set ont 
in full); and that auid insurances was made payable te plainvitfa 
as weneficiaries; and that said Znights Templara, ste., Company 
afterwards changed ite nawe, sta.; and that said Pater Kern paid 


all premiuas on or before the 206th day ef @ach calendar month "une 


til and imoluding the 19th day of June, 1606"; and thet on maid 
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June 1G, 1806, exid Peter Kern, having padd taree full yeara’ pre- 
mivme on said policies, tandergd the policies ta defardant and 
@lected te have scald extended inavrarnes fer said term ef 1) year 
and 360 Gaye, ang that en Ooteber @3, 1807, and within said exe 
tended insurarce term, sald Peter Fern died at Knexville, Tennessee; 
and that preofe of death were in dua tima made, and that Peter Kern 
and tie plaintiffs had ot al] timer performed all the econditiona 
of the policies, #te.; te the dumage of plaintiffe of $4,000, ate. 
On June 4, 1009, the defendant filed a general and spe- 
@ial demurrer to said emended and additional counts, but on Cotobder 
2, 1808, by etipulation, it wae ordered that eats demurrer be 
Withdrawn, and defendant filed a plea of the ganernl iseus te said 
counts, and alee a plea ¢f ultra vires, to the effact thet it was 
beyond the powers of defendant to grant aaid Peter Kern the extend- 
@d insurance for the number of years and montha in sald counte 
méntioned. To thie plea of ultra yiree plaintiffs filed « replice- 
tion, to which replicetion defendart demurred, and on April 46, 
1910, the court carried the demurrer back to defendant's aaid plea 
of ultre vires and sustained the demurrer to said plea. Tubse- 
quently defendant withdrew ite plea ef gereral ieasve and filed an 
amended plea of ultra vires, to which pisintiffa replica; defend- 
ant demurred te the replication; and en duly 27, 10)1, said demurrer 
Was again Garricd back and auetained te the plea. Subsequently 


defendant filed anether amended plea of wlira vires, to whieh 


pisintiffe demurred, and om May 3B, 1€15, thie demurrer was aus- 
tained. Subsequently defendant obtained leave to file, and filed, 
& plea of the general iesve to plaintiffst daglaration anc each 
eount thereer. 

| On February 35, 1913, plaintiffs by leave of court omend~ 
_ @d their "additional" count by inserting, immediately following 
 ~bhe wliegstion that Peter Kern paid all premiwns "until and ine 


~Gluding the 19th day of June, 1906," the following: 
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"Fxeert for the month eof May, 19086, and the payment for 

thet month waz dalayed a *ae deayn Gaing te cenfuelon ana Goubt 

- as te the pergen te whem, and the place where, said premium 
should b@ paid, and the time when it should be pala, resulting 
from an attempt en the part cf the defendant company te re- 
inaure said Peter Kern in ancther company, and also owing te 
senflicting notiees regarding the payment of euch premiume. aid 
premium was tendered to the dafendant oempany en, toewit:s Hay 
SOth, 1806, and again on the 4th day of dune, SCE - but although 
the deferdant wae in duty bound te aceert esid premiums whan 
presented iy epite of seid delay, yet it refused wo te dc, 

*And afterwards, on the 1fth day of June, S06, the said 
insured agsin tenderad in legal tender ssid May premium as afere- 
aid, and s¢ an altarnative ecffered te surrender said policy for 
the purpese ef having iseusd te him extended inevraraa for the 
period ef one year and three hundred eiaty daya, in liew thereof - 
both of which effere or tandere were refused by the dafendant 
company, which ageigned sae the enly reason for esgic refusal that 
paid insurance had been forfeited for nenegayment of said premius 
Promptly on the 0th day of May, 1¢04,* 

On April 8, 1913, tho cause came on for trial before a 
jury, and it wae ordered that defendant's plea cf the general issue, 
theretofere filed, atand as its plea to anid additional count aa 
amended. On April 10, 1913, the jury returned a verdiat finding 
the jasues againat defordant and aeeeasing pleintiffet damages at 
the sum of $1,341.04. On Kay 7, 1913, the court everruled defend- 
ant's motions for a new trial and in arreet ef jJiuigment, and entere 
ei judgment upon the verdict, which judgment deferdant by thie ap- 
peol seeks to reverse. 

The felleving faete in euhatance were diselowed by the 
evidence: Under date of May 19, 19€9, said I. 0. O. FP. Society 
issued a poliey ef life inserance, No. 14897, ta Pater Kern. This 
POlicy waa rot iniredueed in evidence. Gn October 36, 1900, the 
policy was @urvendered and exchanged fer a new policy, Neo. 21738, 
in the same acolety. Thie policy wae intreducad in evidence. By 
it the sectety, in consideration of the payment of « promium of 
$10.68 on or before the SCth day of each enlendar month and eube 
Jeet to many conditions epecified, agrees to pay upon the death of 
Petor Kern te Henrietta Kern, wife, if living, and if not living, 
te the inavred's adminietrators or aztigne, within 90 days after 
the recsipt and approval ef preefe of death, ate., & "“groee amount*® 


ef $4,000, By the 7th clause of the printed conditiona ef the 
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pelicy, however, it is srevided that thie contract da made as # 
rewineurance of the risk under policy No. 14607) that the ine 
sured may pay an o premium $10.88; that. should such premium axeunt 
to less than would be required by the "table of premium rates, * 
for the attained age of the ineured, fer the “grees amount? of 
insurance expressed, he may ¢lect te pay premives in conformity 
with such table, and that should such elaction net be meds, the 
ldability cf the ecelety "shall not excesd svah sum as the amount 
paid by the insured 24111 purchase acverding te tie premiuma pree 
ecribed by said table of premium rates.* Under o beading, "Ate 
nual and Nenthly Installwent Premiuma for each #100 Insurance pay~ 
able according te the present attained age of the insured,* the 
monthly instaliment premium at the age of 64 years war fixed at 

S7 gente. Pater Kern wae born on Octover 41, 1855, and he wae 

64 years of age at the date cf the issuance of the policy, and, 

aa the wenthly premium wae $10,668, the amount of insurance this 
premiun woulda purchases at the age of G4 19 $1,101.03. By the 

8th clawae it iw previded that if thie policy ghall become void 

by the violation of any stipulation all payments shall be retained 
by the weciety, exeept thet, 1f after three full yeare! premiune 
thal] have been paid 4% shall become void solely by the nonepayment 
of any premium when due, the owner will be entitled, on legal cure 
render of this poeldey within 80 days thereafter, (1) to receive a 
gertificate for extending thia insurance for the face value of this 
policy for the number of yesre and months speoified in a “table of 
surrender values," upon the third pase of the peliay, provided that 
if death eecure during the term covered by suoh extended insurance, 
there shall tbe deducted from the amount payable the smount of pre= 
wiume which would have been paid had thers vbesn no lapse, or (2) 

te receive w paid up life policy for the amount apecified in waid 
tabla, or (3) to reouive the amount specified in aaid table ae the 


@avh value of thie pelioy. In #aid table on sald third page it 
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Appeared that at the end of tie Sth year tie périod of extended 
insurance would be fer 1 your and 380 duya. By tho Lith elause 

it is provided (a) thet after the policy has been continuously 
three years in force, any eurplue belonging to it, as Geterained 
by the eoctety, shall ve eredited hereto annually, ami (b) that at 
the death of the inaured, any surplus then standing to the eredit 
of this pelicy giall be payable hereunder in addition te the amount 
that would otherwise bo due, and b4iveravising there ia no indeot= 
siness stonding sgainat this policy, the invured muy have any eure 
piue eradited to this pelicy applied in reduction 6f premiums here<- 
en. Attached te eald policy, No. 21738, is a ricer, signed by tne 
president and secretary ¢f the seciaty, dated April 28, 1fO1, te 
the effect that in eenformity with an applicatien of the inaured 
the polioy fe made vraysable to the plsintiffe (naming them and de- 
goribing thes ae the daughters of the insured). 

After aaid policy had teen in forea for » period of more 
than three years, it wae exchanged fer a naw policy or certifieste, 
No. 13851, issued by the Hvtusal Life Inaurance Company ef Pennayle 
Vania, under date cf Octeber 23, 1863, This policy wae introduced 
in ace 


in «¢vidence and on its fase it ie etated that eraid sompany 





cordance with the terme of an agreament “hereon endorsed," inoures 
, the life of Teter Kern “for tha same amount at death ac waa payable 
} under policy, No. 21732," issued by anid socisty, “ss determined 
Am scoordance vith claueg 7 cf the privileges end ceniitione ene 
aéoreed on said pelicy. The ‘table of premium rates’ referred te 
| in said clsuee is the table headed ‘Annual and Nenthily Premiums 
| for gach $100 Inaurence Payable According to the Prasent Attained 
Age of the Insured.' The amount co* thie incurance, unless changed 


by the imaured, is payable te the came beneficiaries ae are named 








in @aid pelicy. The premium on this insurance ia 710.68, payable 
* * on cr before the 20th day of anch month in eaeh year during 
‘the continuance cf thie ineurance. * * This certificate shall be 
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referred to ae Pelicy We, 13551.° On the faco of thia aortificate 
er policy theres were printed in «tenctl thea worda: "Attach this to 
your poligy.® Ths agreement referred to as being “hereon sndcraed” 
was orintad in fine print on tha bask of the aartifiaate or policy, 
and purperta to be an agreéament batween aig I. 6. O. F. Seoalaby 
and esid Kutual Life Company ‘and ony member of the Tooigty whe 
shall accert tha teres harec?, hereinafter called Insured.* It ia 
dated July 29, 1903, and the signaturee (printed) of said Toclaty 
and cf eaid Company, by their reapeutive saerataries, aprear. Bee 
heath the aignaturee is a table cr scheiuie, headed "Annual and 
Monthly Presiuns for each $100 Ineurance payabi¢ according te the 
pretent attained age of the Ineured.* Im anid table the monthly 
premium at age of G4 years io fixed at 3&8 Gente, at the age of 65 
yeare at 93 cents, at the are of ST at $1,10 and at the age ef 68 
at $1.16. In the firet clause of eaid agreement it is stated that 
the company ineures the life of the Inaured “in the amount which 
the premium paid by the Ineured to the Company ill pay Cor at the 
attaine) age of the Insured according to the Prembum Sahedule horse 
te abtached; and hereby premines te pay * * thy aaid amounts unte 
the beneficiary named * * within @C days after tha reeeipt of watia- 
factory proefe of death of the Insured." Thie previelion is seaning- 
ly in conflict with the face of tha poliey as to the amount of tha 
ineurance to be peid upen the death of the insured, but by the bth 
Glause of the agreamant it in stated that "if the premium paid by 
the Insured to the Company ohell we tas same ae that nox being paid 
by him to the Seaiety, the net amount of inevranee payable hereun- 
der shail Ret be lees thun the amount payable under the presen’ 
eentract of insurance with the Society, ag determined by “eobion 7 
@f the Conditions endorsed on said contracts." In the ord clause 
of said agreement it ie etated that "“Previded the Ineured'a policy 
has been continuously cre yaar in foroe in Sooiety, the Compan 


hereby agrags upon the agceptance by the Ineured of thie agreament 
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to pay be the Insured ene-tyelfth of the Siret annual promlum pay- 


PERILS Si 
able by hiw er hor hereunier te the Cempuny.® It appeurs that 

policy, Ho. 21735, wae eentinucously in ferce for were than tne year 
in the I. 0. O . Bootety before the denuance by the ¢ ef 


LET erees. 





gaid peliey, Ne. 15551, but it does rot appear from thea evidence 
that the Company ever paid te Peter Kern said 1/lath ef said firet 
annual premiws. In the Sth clause of said agreement it ia previded 
that "The : 
Sholl gender $his 
gece all liability hereunder to the Insured, and, in such event, 


at wy Ineured when due ef any sum due hereunder 





veid, and ehalj 





ell payments hereunder made by the Insured ehall bo forfeited.*® 

It thus appeare that the prevision, dgomtained in the Sth clause 

ef the polisy, No. 21732, above mentioned, relative to the privilege 
of axtended ineurancg, ate., in case of the nonepsymant of any 
premitua: when dus, ie net contained in eaid policy, Ne. 13551. In 
the 7th cleuse of eaid agresment it ie previded that “nebice of the 
amount and time of payment of any zremium duo tie Company here= 
under le given ty the Gempany and scenptad by the Innurad by She 
payment of one #ugi cremiue bereunder., Any ether potics which 
exrrasoly 


wey bs requires by statute, or otherwiee, je Wolved, pre= 





vided, that netiogs may at ite eleatiorn bs sent out by the Company, 
but the Company ehall not be respongible for the gmisalon or mise 
Garriage cf any euch notices." In the 19th clause of said agree 
mont it isn provided that proofe of death muat be furnished within 
Six months after the death of the Ineured, and that no suit against 
the Company wron the peliey ghall be breught ather one year from 

the time of the Incured's desth. I% appears from the evidensa that 
on Warch 10, 1904, sald pelioy, Ne. 13551, in said Mutual Life Ine 
eUranes Company, Wao aSeumead by the "Life Inaurance Company of Penne 


#yivania® ty written memorandum eert to gaid Peter Kern and re- 


Geived by him. It further appears that Peter Kern accepted eaia 


pmaeiey, NG. 1355], and thereafter pai@ premiums thereon either te 
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@aid Mutual Life Company or esid Life Company, until esid policy 
wat seeumed by the defendant se harainafter montionad. 

Under dute of April 20, 1OC5, the defendant company, then 
doing bueinesa under the name ef Knights Templars and Masons Life 
Indemnity Company (shich nome wat afterwards changed to Fentern 
Life Indemnity Company), executed and delivered to Peter Sern the 
inetrument in writing first above mentioned, a copy of which waz 
filed with the declaration. The original waa intredwed in svi- 
dence, It will te noticed that by this instrument the defendant 
agrees that, when 2 premium payment on sald policy, No. 15601, 
#halt hawe been made to defendant and acknowledged by a reeaipt 
gigned by defendant's gensral manager, “the oeount whieh may be 
peyable at the death of the inaured,* under anid policy, Se. 16551, 
imeued or aseumed by anid Lhifs Inourance Sempany of Ponnaylvania, 
®#ill be aseumedt by the defandant. It apreare from the evidence 
that the conditions of the ageumptien were fully complied with, 
vizi that « premius payment wae made by Petar Kern te defendant 
and a raseipt fested therefor signsd by defendant's general mank~ 
ger. It further appears that a1] eubsequent premiums, up te and 
inaluding the premium puyavle en er before April eG, 1506, were 
pald by Peter Korn to defenitant, but that the neat pranitum, due 
May 20, 1966, #se not paid when due, and that during the month of 
April and Kay Peter Kern wae not in geod health, ami that hia aon, 
John ?. Kern, was looking after his business affairs, including 
his insuranes muttare, at Knoxville, Tennesaser, whore both Tather 
ami om then resided. It further appears thot esata dustrument in 
writing, Bearing date April 20, 1005, was forwarded to Peter Korn 
about tec monthe before ite date. It wae enclomed in a latter to 
‘Bim, eigned vy the general wanager of defendant ane dated Febru- 
ary 18, 1908, in part ae follows: "Kindly attach the incicued rider 
to your policy, By thie agreement, this Company aeeumes Tiabili+ 


ty upor your pelicy upon reeeint free you of your premiums, which 


q will ba due ae shown by thea inolosed pramium notice.*  Kias MM. BD. 
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Kem, one of the plainviffa snd ene oF tie vencfleiaries named in 
the poliey, testified that she wan the sister of the other piaine 
tiffe und beneficiaries, anc that her father "eonmenced paying 
money" t¢ defendant abeut Mareb 16, 1805, Attached te her depe- 
Bitien vas the following reesipt (which was introduced in evidence), 
Signed by the general manager of defandant: "B-18-180$. Received 
frem Peter Kern, ae premium on Policy Ne. 14561 te Apl. 80, 1s05,_ 
$c. 6a, id Aor. 7-05. Your next premive will be due and payable 
on or tefere April aC, 1905." Inaemuth as premiums werd payable 
monthly on or befere the SCth day of gach month it thus appears 
that the premium due March 20, 1905, wae net actually paid until 
April 7, 1268, but that the defendant seoepted it. On Barch 6, 
1S66, the defendant company, by George HU. Moulton, ite president, 
wrote Peter Kern avking for his prexy te vote at a weeting of poll- 
ey holders te be Bold Maroh 19th, on the enbdjeat of the proposed 
re-ineuranee in, or transfor cf the pelisies to, the Ame rioan 
Mutual Life Insurance Company ef Chicage, ard om April 3c, lcs, 
defendant went te Peter Kern a copy of the propered contract ef 
transfer, with a letter, aigned ty the Aserioan Company sna acarepa- 
ed to the policy-heldera or members of the defendant company, giv- 
| ing/doye' grace for gayment of firet presiume, due May 1, 1506, 

and atating that "premium notice will be rent to each member pricr 


to Hay 1, 1206," It apreare that thio re-ineavrance contrast with 


ieee al 


acid Awerican Company wat not conewnmated, ani on Bay SO, 1206, 

John FP. Kern found 48 his father's wsil a printed letter, dated 
‘(Chicage, May 3, 1906, and eaigned by esid George KM. Moulton, presi- 
dent of defenmiant, on the letter-head ef defendant, otating that the 

*netice sent you under date of April 30th by the Amariasn Hutuel 

Life Insurance Company of Chieage te void for the reason that said 
Ameridgan Company did not qualify,® requesting that eter Kern "dee 
Stroy the copy of reineurance contract * * ae the contract ie non- 


effective,* ard further etating: "Continue your present Policy with 
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the Feetarn Life Indemnity Cempany by payrent cf assesementa ana 
dues, of wrioh you will feoeive timely netics, se sgratofors. 
Netics of Ray aseeanementea ancinead herewith. Oash credite or dee 
poeit with the Company from mambera will be applied as heretefors 
for payment ef aseasementa and dues ae the same mature. * * Rae 
mittances must be in negetisvle funds at par value in Shicage. 

3 If you ute your personal cheok ada tan cants for celleation as 
rejuiread by bank regulationsa,* On the aaws day, Kay SC, 1806, 
John PF. Kern mailed te defaniant a eheok of tae Peter Kern Company, 
payable te the orier of deferdant, for $16.72, eeing fer the amount 
of tke May promium, $10.68, plue 16 cents for ecat of gachange. 

~*~ gobn P. Kern teetified that in the monthe of April and May, 1004, 

he was leeking after the payment of premiums on hie father’s ine 

surance in the defendant company, ani further testified, in re- 

Spones to the queation how it happened that he everlooked sending 

@® theok fer sald May, 19C6, premium, that "on scecunt of the acne 

fusing and confliating potigos reeaivead about the shanger which 

were geing inte effect, I did net know when to send them time nor 
te whom,” 


On June 3, 1868, the defendant, in a letter aigned by 





#odd Moulton and addressed to Pater Kern, returned Gais enesk "for 
he reasen that your pelioy, Mo. 14551, is ferfeited for the nose 
Payment of ihe May premium which was due on May SCth." On dune 
4, 1906, John P. Kern wrete George M. Moulion, preatident of dee 
fendant, in part as fcllowsa: "I am surprised te learn that the 
Policy ie forfeited am you etate. I appesi a8 a Templar and 32° 
2 KR, Mason te you * * to ravonsider this decision, In Patherta 
abeence I ovarlocked the notice and it did not oowe to hand until 
Thureaday last, ard mailed the check at cnoe, I gan aeeure yeu it 
wae an oversight. * © I beg of you that you will ascept the en- 
sloved checkea, one dated May 18th for $11.93, whiok ie a dcllar 


for intereat for tha 10 daye, and ancther check for June for $10, 9 
thio includes 25% for bank collectione." On June 7, 1906, Mr. 
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Moultcn, president, returned the checta in a latter edursesed to 
John P. “ern, saying in part: "Natd sheers are harewlth returned 
for the reasen that said pelicy ia forfeited for the nenepaymant 
of premium due on the 3Oth day of May. Your father Le beyond the 
age af which re-inntatement of his pelisy aan ba gensideread under 
the rules cf this Company." Thereupon John P. Korn consulted an 
attorney, Charles H. Brewn, in Knexville, Tenn.; and eubsequently 
Brown wae employe: to make a trip te Chieage and interview the ef- 
ficeere of defendant. On June 19, 1°06, Brown called on dafendant 
and fTiret ade a legal terder of the amount of the premiume for 
May and June. The defendant dyelined te receive the money or te 
ré-inetate Peter Kern ae 4 mamver, and eolely for the reasen that 
he had Tailed te pay the May pramium on Nay SOth, Then Brown, in 
the alternative, tendsred the pelicise, and all riders and papera 
eennected therewith, and réqueated that defendant allow Peter Kern 
extended insurance, %% provided in the Sth eleuse of polloy, Ne. 
Bl73a, iseued by the I. 0. 0. F. Seaiaty, above mentioned. This 
the defendant alee rafumed te do,- Koulton, president, at that 
time eaying: “Ye did net assume any poliley on the life of Teter 
Kern hich provided for extended insurance" and Brown loft, tak~ 
ing tie poligioes and papers away with him. Houlton, and «a clerk 
in the office of defeniant, testified that Koulton's sald letter 
te Pater Xern, dated May 3, 1596, war mailed on the day of ita 
date, a@ well] a8 several thousand similar letters addresead te 
other policy heldera. A watling alert of defendant aleo testified 
that she caueei to be mailed to Peter Fern a netice te pay the Way 
premium ~ @aid notice being dated May 7, 1996. 

On October Zh, 1867, Peter Kern died at Knoxville, Pisine 
tiffs, ao beneficiaries, in apt time mate procfe of death to de- 
fendant and claimed the insurance. befendant denied liability and 
refused to pay plaintiffs anything and plaintiffs, within ens year 
from the date of Pater Kern's death, on Teptember 14, 1909, com- 
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Counes] for pleintiffe, in his eriaf and argument here 
filed, states that the amount of tha jury's verdict waa not in 
diapute and tiat the sane wee arrived at ac Pollewe: 

"Premium, $10.68, divided by $7, equala (prineipal) $1,102.03 
Lega 18 premiwes unpaid, till aanth 129.24 
BO8.79 
Add interest from pree? of death, 5% 332.85 
Amount of verdict €1,141.048 

The court refueed defendant's motions, made at the close 
of plaintiffs' care, and again at the olosa ef all the evidsnee, 
te instruct the jury to find the isaues far the defendant, and dee 
fendant excepted. | 

The court instructed the jury orally, in the course ef 
which charge the jury were told that “policy Ne. 13551, and the 
sontracst of insurarce assumed by the defendant on the lifs of Peter 
Kern frew the Life Ineurance Company of Pernneylvania, did not cone 

' tain ner include any provielen ?er extended inevrance, such as is 
@usd upon in said declaration, ana that, therefora, the plaintiffs 
GannGt recever in thie astion szainss the defendant upon any theory 


ef extended inerrange.* 


=e “lay 


The court aleo instructed the jury as follows: 


"If you Ping fres the avidence thst after the ivauance 
of the poliay in question and its assumption by the defandant 
sompany, said defaniant promised the insured that ha sould ree 
Geive timely notice of assesamente ani duas, then in such event 
the insured ie entitled te a reasonable time after the receipt 
ef such notioe, if any, of asagemmente or dues, within whick te 
pay the same ana payment or tonder of such payment, if there is 
uch, within a reavenable time after receipt of such notice, if 
any, is in apt time and valid ant eufficisnt te keep in force 
the insurance in queeticon.* 


le eee 


3 ae 


"You are instructed that if at the time of the alleged 
lapee or forfeiture of the peliay in question the defendant ocme 
pany had in ite hande any funde of the insured, net reserve 
funis, or wae indebted te the ineaered tn any sum apart from the 
reserve fund, if there waa any, 4t aquld not Jarfully forfeit 
the poliey of ineuranece without firet applying euch funde, if 
there were any, or moneys, if there wore any, in payment ef the 
premiums, if any wers due," 






The defendant, by ite counes], objeated te the giving ef 


«these laet mentioned inetructione on the ground that there wae ne 
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basis, either in the lesues fermad hy the pleadinge or in the evie 


.denes, for either inetruation. 


MA, JUSTICE GRIPLYY DELIVERED THE OPINION OF Tat COURT. 


It is eentended by counsel for defendant that thera 
shoulda te no reocvary in this oaee, becaued the poliey wan proper 
ly forfeited by the defendant for tha reason that the premium of 
$10.68, due on or before May 30, 1966, waa net paid when due, and 
that the trial court erred in not granting defancanits motions for 
@ directed verdict in ite favor. I% ia argued that under ne count 
of the declaraticn af finally amended, and the svwidenoe iniroiuced, 
did plaintiffs make out «voh a gate af shows that defencant tas 
not justified in dsclaring a ferfeitura of the pelioy. 

By the inetrument in writing of April 20, 1°05, the de~ 
fendant in effeet agread, after Pater Kern had made « premium pay- 
went te defandant cn pelicy Ne. 13551, and the payment had been 
agknorlaiged by « receipt ef defendanite general manager (Leth of 
which conditions were complied with), to pay the amount which 
might be payable at the death of Peter Kern, wrisr and by virtue 
ef eeid pelioy, subject te ite terme and gonditions. The *amenied* 
sount oharged in subatance that Pater Kerr in hiv life time haa 
performed a1] the sonditiona te be ey him performed, including the 
payment of all pramiume “down to and including June 10, 1906," and 
that on that day aleated to gurrander the polley ani receive there~ 
for cartain oaterded insurance for 4 cartain pariod, during which 
period he died, and that plaintiffs, ae benefisiarias, since hia 
death havs performed all the conditions to be by them performed, 
etc. The court instructed the jury that plaintiffe could not re- 
Sever upon any theory of extended inewrance. In the "additionai’ 
count, ae finally amended, said inetrument in writing of April eo, 


1805, wae eet out in full and it war olleged that there had been a 
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Compliance with the conditions thereof, as te payment of a pre- 
mium thereen to defendant, ete. It wae further olleged that 
Peter Kern had paid o11 premiuma on sald pelisy, Ne. 13451, on or 
before the a0th day of each month, until and including June 12, 
1906, “excerpt for the menth of May, 1906", that the payment for 
that month was delayed a faw days *awing te confusion and devdt 
as to the perser to whem, and the place where, axid preamive should 
be paid, resulting from an attempt on the part of the defendant 
Sompany tO ré-ineurs said Peter Kern in another ceapany, and aleo 
cwing to cenfiloting netices regarding the payment of euch premiume*; 
that esid premium was tendered defendant on May 3Cth and again on 
June 4th; and that although deferdant was in duty send to accept 
#GiG premiuas when sresented yet defendant rafueed., I¢ was further 
alleged that on June 16, 19¢6, said May premium wae again tendered, 
and "aa an alternative" the inanred offered te surrender said pole 
icy for the purroee of having isoued to him “extended insuranes, * 
etc., out that oeth offere cr tenders ware rofused by defendant 
for the reaecn, aa atated by defendant, that said insurance "had 

| been forfeited by nem-rayment cf said premiwe premptly on Kay a0, 


1906"; that Peter Kern died on Oetcbar 24, 1907, ani that plain- 


—————— 


tiffs, ae beneficisries, since bia death have performed all tha 
aonaitions to be by tham performed, ete. It thue apoeara that 
this "additional" ceunt as amended is, ao to speak, a double count. 


Plaintiffs seek a recovery upon the thecry (1) thet szertly after 


a —s 
=¢ —) S 


May 20th the ineured tandered the Kay premium, and that under the 
tircunetances alleged the default in inet making paywent of said 
Premium on @r vefore Vay 20th eee axcugable, and defendant «aa es- 
topped to declare a ferfeiture, and upon the theory (2) of extended 
insurance, Ye think that the eewmt as awerded estates a good 
Saupe of aoticn wpen the theery first mentioned, The defendant 

did mot demur te it, but filed a plea of the general ieaue. And 


We think that, under the evidence intredused in support of said 





 geunt, the trial eaurt wae fully warranted in refuging te direct 
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a verdict in faver of defendant, Ani wa cannot say thet the var- 
diot of the jury in faver of plaintiffs is agninet the waight of 
the evidenos. 
There was evidence tending te ehow that in April and 
May, 1506, Jehn PP. Kern wae acting as the agent of Peter Kern in 
atteniing to sattera pertaining to the latier's life insurance 
policiee, and to the payment of the premiuma on the pelicy in 
question; that by reason of conflicting netices reeeived auring 
géid months Jehn P. Kern teeane confused ani sas wneertain when 
and to whom he should pay aaid May 20th promium; that the sanding 
of a timely notice had pravicusly basen promiegd; thet waid Jekn 
P. Kern did net finally reesivo a definite notices as to whom he 
whould pay gaia premiua until May 30, 1908; and that upon receiv- 
ing euid notice he promptly sent a check to defendant for the 
1 proper amount, which the defendant refused to receive eclely on 
the ground taat eald amount had net been raceivea by it on or be- 
fere May 26th. The lay dogs not Paver forfeitures, And wa think 
that under the clroumetancer the defardant wae net Juetified in 
declaring a ferfelture for the fallure ¢f the ineurad te pay to 


defendant the agid premium on er vefore May a9, 1906. (Insurarce 


ae. 


» We. Eggleston, 96 U. %. S73.) Purthermors, ty the third clause 
HBSAE ECE, ’ 


ef the policy, Ro. 13561, which pelisy defendant agaumel by said 


ies 


inetromenit in writing of April 80, 1805, it wast provided that tie 
Mutual Life Sompany, in ease poliay Ne. £1738 had been convinucus- 
ly in force in the I, 0. O. Fe fogisty for one year, agreed to pay 


the insured 1/18th eof the first annual premium paid by the ineured 


yt? ee se 2” Va 


a 


to said gompany., The avidence dieclored that anid peliey, Ko. 
21738, was continucualy in foree in the I. 0. 0 %. Secigty for 


more than one year before eaid gompany lueved said policy, No» 


1355], but it dose net appear from the evidence that said gompany, 
Or the defendant, ever paid or credited to Peter Kern exit 1/lath 


of eaid firet annual premium. On the contrary the evidence tends 
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te show that at the tiwe the detendant olnimed the right to forfeit 
the policy, for failure of the ineured te pay the premium of S10.68, 
promptly on May 20, 1906, the ivfendant either had, or sheuld have 
had, monsys in ite pesseseion dua the insurad in the smount of 
Said premium. Under such oircumstancan these funds should Save been 
applied te the rayment ef the premium befers declaring a ferfoiture. 
(Supreme Lodge v. Hetwuter, 204 111. 827.) 

Complaint ie maze te the stiving of theese portions of 
the court's oral charge to the jury an sre sbove sat out in the 
Btatement of the case. Wa think that there was a vufficisnt 
basis in the evidence for thesa instruotions, that the jury were 
not misled therecy and that, under the evidences, tag giving of 
the instructions Gid not prajudice the defendant. 

It ig also contended that the gourt errsad in allo@ing 
John P. Kern to teatify te the effect that he wae the agent of 
Peter Kern during the merthe of April and May, 1906, in looking 
after the latter's insuranee sattare ant the payment of the prem- 
iuma to defendant on tha policy in question. "¢ do net think that 
the court erred in this pertieular. John P. Kern, in our opinion, 


was a competent witness to prove that agency. ({adiwell ve Meek, 





17 Tll. S20, 326; 1 Am. & Eng. Frnely. Law - ‘nd Bd.- 969, Curris 
ve Syndieate, 14 Ill. Apr. 165, 168.) 
The judgment eof the Municipsl Sourt is affireed. 


APTI REFD. 
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Aer val frem 
Ctirovuit Court, 
Meck County. 


SEAULEY KARATRIFSTIOZ, defernia 
CICERO STATT BANK, gawnd 
ss Sane / 
FRANK G, HAJICEK, Intervering 
Petiticner, ‘ é 
*, 7s Apesllant. 
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STATEMENT OF THF CATE. On Auguet 26, 1911, Talenty J, 
Karperski, plaintiff, aemmenesd an aotion in attachment against 
Stanley Karasklewlos, defencant, to resever the sum of #060. The 
Cicero State Bank wat served at garnishee. The dafeniant was auly 
eerved but did net conteet the inasoteiness oF plaintiff's right 
te an attachment. The garnishee anawerai thet on Auguet JO, lil, 
the plaintiff, Kasperaki, dres ide wheeak to the créer of the Rank 
fer £660 and requested the Park t¢ eredit the defearniant, Karate 
kiewies, with tha ascunt of the cheer *®¢ that defaniant might draw 
againet said eum; that thereupon fefesdart dree bie chec! upen the 
wank for said awm, which cheek was dated Auguitt dé, 111, ana was 

ayable te the crder of Otte F. Heller, secretery; that thereupon 
maid chaek, at the reauest of Karaskiasios, was certified by the 
Bank ani delivered to Karaskiewies; thet thy cheek has net been 
paid by the Bank; that the same 4ae not preasnted for payment until 
feptemter 5, 1911, at whiek tine iv was presented by Frank G. Kaji- 
eek, banker; that when presented it in Leer wy maid Helier, 
the payee of the check, but only by Xaratkiewie, an’ othera, ane 
that the Bank, failing te obtain proper endoresment, refuasd te 


pay the cheok, On Sateber ac, 191], the oeurt ordered tliat notice, 


ard 


in accordance with ths atatute, be served uper aaia Heller, secretary 
1 


\ 


of the scheol district, and upen seie Hajicek, te appear ana madre 
tain their righte, if any, ir the funde attached. 


On Howember 16, 1911, Hajicek filed hie verified inter- 
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vening petition, in #hich he alleged that after the Gheeak was urawn 
and certified, teewit, om Auguat 34, IP11, the oheohk, #micraea oy 
the maker (deferdant) and by ene John Kaetner and one Stanley ?. 
Bohults, wae prevented at retitioner'« bank, where the wee wast 
gashed; that aftervanig the check was presented to sald Cisere 
State Ban}, but payment wae refused by reason of the attachment of 
the fund sseigned in and by said cheek; thot the cheek in the 
property of petitioner anc hag ret been paid; that the certifica- 
tion ceratituted an aesignmert of tho fund for the benefit of the 
holder of the cheok, and thet eald fund ir not liable te attache 
ment. The prayer of the pakhition wae thet tho Cireero Hank be Cre 
dgrud to pay asid ovm of $650 to retitioner, or, in tia abtarnie 
tive, thot the attachment be dismissed and said Sumi of Sace be 
released from the effect thereof, Otto FP. Heller alao entarsu 
hie sppearance ard filed an affidevit in which he alleged that said 
check for 2650 was delivered by Karavkiewiez ac a depeeit on a bid 
mace by him fer certain sork to be let by the beard of education 
of sali echocl dietrict; that the contract was awarded to ancobaer,; 
that thereupon he (Heller) delivered back the check to Karavkia- 
wies, unendcoraed wy him (Helier); and that neither ha ner the boars 
of aducation had ary intercet in the ocheak. 

On Rovermber 37, 1911, tha plaintiff, Kasperski, Tiled 
hie verified aneser to the petition ef Hajieek, in which he sllag- 
@d that the cheek wae drawn under the ciroumwtances av eet Porth 
in the anewer ef the Cicere Bank, garnishee; that the cheek was dae 
liveroi to Heller ae a deponit upon «a Gli for oarbait contract 
work, byt that the contract war net awarded to Karaekiewlog;, that 
the chack remained in the possession of maid Nelier urtdl alter 
the writ of attachment wae served upon the @icero Bank, vhen enaid 
check wae surrendered by Heller te “araskiewles; and thet by vire 
tus of the service of said writ upern the Bank plaintiff asaequires a 
lien upon eaid sum ef 8650 depewited in said Bank, and wae entitied 


to judgment. 
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The cause came on fer trial on Pecruary 3, 1815, ani, 
after hearing the teetimeny of plaintiff en the iesues vebweon 
plaintiff and deferdant, tae court diveeted the jury to return a 
verdict in faver of plaintiff and againat defendant for 46%, vykich 
they did. The isaves ae te ths garnishuent wore submitted ta the 
CGurt witout & jury, and the ocurt found the eame against the ine 
terverning petitioner, Hajicek, and im faver ef pleintiff, and on 
February 26, 1915, juigeent on the verdict wae entered against the 
defendent, Karaskiewlog, fer $650 ani judgasnt om the finding was 
alee entered, the court adjuiging that Karaskiewles, for Lia use 
of Kaeperski, recover from the Cleere State Bank #650, which when: 
eolieetad should bo applied to the eatiefaetion ef the Judgment 
against Karsskiawies, Hajicek prayed an] rerfeeted thin appeal. 

It spoesare from the ewidence that the defendant, ceing 
abeut to bid on a centract to be awarded by the beard of education 
of said achoe) dictriot, ani not having tha money to wake the re- 
GUired deposit of 16 rer cent, of the amount ef his bid, requested 
plaintif? to loan him the necessary 44650. Plaintiff? agreed te 
loan him the money for the purpese mentioned, ond 4650 was deporit- 
ed in the Cicgere Bank in dafaniant's name. The deferdant then 
drew the eheck in question, dated tuguet 1%, 1°11, for 2650, pay- 
able "ic the order of Otho PF. Heller, Seety Sahool Diet. Ne. 89," 
au requested the Bank te certify the ame. This the Bank did and 
returned tke check t¢ defendant, whe then delivered the cheask to 
Heller for the purrese mentioned. When defendant sas nebified 
that the veard of education had decided net to award the centract 


te him, doferdant eaw Keller xnd demanded the return of said cheek, 


— 


and Heller, about 10 e'closk on the evening ef Auguet 8b, 1°1i, 
returned the same te him, taking hia eritten receipi therefer. 
Aitheugh 1t waz the ouetow ef Heller, upern the rer-aceertance of 

& bid anc upen the returrm to the tidder of tia eheek, pavskvle te 
Helier's order sccompanying the bid, to erdores the chaek, he teen 


tified he did not endorse the oheek tr qugetion, but returnud the 
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game to defendant without his andoracment, and that the reason he 
aid met @rdoreae tha gheadk was becavae he knaw that the money reapre- 
sented by the cheex had been leandd by plaintif?’ te defendant, ani 
veoauss defendant had wade threate thet he wae not going te give 
the money back te plaintiff’. In the meantime plaintiff had aome 
menced thia euit. Tha attachment writ wae served on the Olescre 
Bank, as garnishee, about 4 o'slock on the afternoon of Friday, 
August 26th, befere defendant had reecived the cheek back from 
Raller. On the afterncen of the following day, August Seth, the 
defendant, Karaekiewiogs, in cespany with Stanley PF. Scaults, called 
on John Kastner, a @aloonresrer, and reque@tsd him to carkh tie 
¢heok, Kastner refused te de ac, but wont to Zelesny's wank with 
defendant for the purpere of there getting the check Gaehed, age 
fendant and Kaetner and Sehwita having written their nanea on the 
back of the check. Telesny's bank, however, refuasi to Geash the 
cheek, ani Kastner returnad the check to defendant. Later in the 
afterncen of the #se¢ day the defendant, ir company with Sohulte, 
ealled at Hajicek'» bank, eaw the cashior, Re FP. Hajicek, and rem 
quested of him that said bank oneh the cheek, whieh #ac fone aha 
defendant received $660 ir currency. m thie tise Hajicekts bank 
had no netice cf the pravieus eervies of the attachmont #rit on 

the Cicero Bank. %. F, Hajicek testified that before the check 

Wat cashed defendant showed him the tia which hed been returned 
With thse oheck; that he was net previously acquninted #ith defend- 
ant but knew Sohults ani Kastner; that in @svhing the cheak ba ree 
lied on the endersementa of Sohulty and Kastner; that he did not 
inquire why the endorsement of the payse wae net om the ohock; that 
the check was sant to the clearing house en Monday, August) Seth, 
and was returned unpaid; and thet the same de the property of hie 


brother, Prank G. Hajiecsk. 





: : = -— oa 
Be eA SON te OST oat he cf oon bi 5. die Sh ebrt ped) ae 



































Sey Tijs'% ne : « ” LA fhe iy ae ‘Setdbat gon 


~ 


‘y 
> 
_ 
‘ 


Tr . : se oS i hen sh wet bet gopdo ota fa ky 





- Ne - 7 key et o 2 aa - ‘fh, 7 { 7 
HY ed Het ** godQretarni’ Sant Lal tundas te SOyReee 


Wit ee ee ae Lass Pd AD on SO Phe eg sa “ettom edd 
. , 
BE sal! GY ft pye Spee tye ee, eet oda" nite Reore 7 






i: 
ae a 7 a ¢ e : i EY am ‘ * Pires Sees i. AP os a” x 
eee s Df) Aronie 2%. eT ae tet OB ea Cae Vee ee eae 


& “~ s . t { os “ ry - Ay 
Bee ae: Di rs a) ES ee 6 bFe> BG ws AtNS Poo 


7 PLING Be BER a se et etowetaus ine « Seettaat 


meuP tors Rahs a 088 


SA Qeeianis Is ; SY gibt ont + MTG ae ate: | Jnsbaateb 


7% 
+ 
i 
= 
2 
a 
we 
vé 
gs 
tA 
- 
S 
- 
ve 
4 
ne 
ae 
* 
- 
~ 
~” 
hs 
* 


. 

Roa 
4 

2 


Rik o> Steet Sony Eat oddget sifwdet coy GtindeaR Gave Suebast 
Op BRP Wad Ae ae ,oep oo bie steweetat ,donda dtd Yo toad 


grdd SLAPS be ee och t J teinrs | mt Tay pated” ons he 


ot) San i SES oe wy SAE Mees Geb tat sone tieottan: et 


: yeatip SIP SO) oo SE Rye ¥ se ea ASD DS Pe Daa eee iba aia Xo -S $k 
+ a 4 
’ i 7 2 - = g, 3 
Age Miiehisdb ese oie 28 aeeacriun wb O40% 2a /fasexs teeaet 
7 


7 ; mbe- 2. a - Ss ee 
Sh PA POR eee toby: oat Loe? sok on Laid 


ae 
. 
Pa 
om 
co 
<. 
e 
% 
— 
J 
> 
< 
wag 
~ 
ive 
te 
t 
a 
wre 
Caos 
Ss 
ow 


oF. Adal orga 
é "EAL eT oe RE Te! fed tee + hated ba her audy gaabap tes beens, MY 

a ’ ‘<= 
Eto (ogwtteveds wou» Seng s Foy nee wif Sos phoede wdr ddt ; 


pat 


rok fe 29 5 Gy ce feoydec® lag uafudet wart sud dtp 
- oe eee) ee 

fe i win? Ts g¥aygaperorsa edd ao bert 

Pome ote et on ped os 2 FAemestTObye wat vain ” 


a2 oe Geo fe Nae et Lobel gut od seen ew 4 


Is 


oho ers ae Ap age a? dodo Ban yht esque ecru te 
ee “" 
. ox! “es si, 


boos : S yo ® uh ct 7 
oo ea Te 


7 
ee ae 
ooo 





as 
~ Pat aod 


MR, JUSTICE GPIPLFY OFLIVERED THE OPINION OF THY Count, 


Counsel fer the intervening petitioner urge that the 


tris] court srred in antering judgment in faver cf pleintiff and 


£ 
f 4 
agninst the garninhes, Cicere State Bank, and in nob aiecharging 


e 


be garndehee, and cevureel contend (1) thet the ourtification of 
ths Gheck by the Cicuro Bank eet asiue 2 fund daveted to ite pay- 
sent, which fund should have been held fer the benefit ef Eajicek, 
the heldar of the oertified cheek, (2) that ths tennunce of thes 
gheok trensferred the funda te tha payeo, Heller, whe slene could 
have been made the garnishee; and (3) that thers was an eyjuitable 
ateignment te Hajioek of the money, Which nesigament shoulda have 
been ente reed. 

It arreare from the avidence that after Karaskiewios 
bad drawn the ehesk in question payable te order of Heller, seare= 
tary, at0., the Clesro Bank, 5$ the requeet of Earsekiewioa, our 
tified the check, and the same was returned to Karaskiewies. The 
more drawing and gartifiostion of the ehesk did not caanbhe tities 
to the fund from Karackiewioes te the rayesa, Helier. Something «ore 
Wae neoersary, vist delivery of the check to the payee. (gorke on 
Barks and Banking, 3r4 fd., sec. 415; Negotiadle Inatrument Act of 


1807, seo. 16, Hurd's Stat. 1913, chan. G8, sec. 34) Buoklor v. 





Galg, 35 Tl]. App. 328, 227; Gibeon v. Nationa] Park Bank, 04 N. Y. 
67.) When the check wav delivered te Heller 4% war only ielivar- 
ai conditionally. I% wae the underetanding that if Karaskiewicz 
wan net awarded the ecntract by the beari of education of the 
ec¢hoo! district, of which beard Heller wne the seoretary, Hellar 
was tc return the cheak to him, And, after 16 wae decided oy the 
by the board thet the centract aheuld not be awarded te Karaskiee 
wios, Heller returned the cheok te him. Heller, the payee, aiv 

moet thorn claim any title te the oheek or to the fund, Wheataver 
titie Helier previcualy hat then paswed Prom him Gack to Karaskioe 


Wies, and the latter wag the owner of tne fund, and, is cur cpinicn, 
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the fung wae lisble te attacheant at the suit of a erediter cf 
Kareseiewicg. (deres on Barta and Banking, @ec, 415; Gitson v. 


Haticnal Park Bark, supra.) After the garnishee sumone had 


been served on the Cieero Bank, Karavkiowies endorread and de= 


tee 


divered the check over to Bajicek, ard reseived from the latter 
in currency the emeunt cf tha cheek. Hajioe: did not thereby bee 
oome a holder in due course. he payse of the cheek kad net én 
doreed it, Ard bocavee of thie the Cloarce Bsn’ war net legally 
cbhligated te pay the oheck to Hajiosk. (Lynch v. First National 
Bank, 107 W. Y. 179; Goshem Eaticonsl Bank v. Bingham, li6 N. Y. 





« 


$49.) Yt aprearing that the fund wae attashed by plaintiff be- 
fore Hajicek cashed the check, and thet im aashing the eame Hajie 
eek relied on the endereamants of KFartner and Mohults, we cde nek 
think that Hajioek'« equity, if any he hae, is surerier te that 
of plaintiff. And we de mot think it was necasasry thet the 


garniehee sumnene ahewid heve been served on Heller, The fund 


a” 


wae in the bank, ond Heller sisimed ne title therete. 


he 


The jJudgmert of the Tlrowtt Court do affirmed. 


APFIPEED. 
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PAULINE POLAR, Admindetratrix y 


of the Zatute of VOJTECK DAVIE, ) 
Decsased, 
os Appealise, — ) 
‘ f} Apps? fror 
¥as Circuit Court, 
) Cook County. 
CHICAGO AND ALTON BAILRG i 
COMPARY, 4 Sf 
4 Appa) “sy o 
A ] 92 I.A. 1 1 5 
cy / 
er 


BER, JUSTICR GRIPLEY DELIVERED THE OPINION OF THE COURT. 


This is an appesl fros & judgment for @S060 rendered 
by the Cireouit Court of Caok Ceunty, March 1, 191, in faver of 
Pauline Polak, adminietratrix, sto., plaintiff, and sgainst the 
Chicacs and Alton Railroad Company, d¢fendant, in an acticn toa 
recover damagas for the eileved srongful killing of Vejteck Davia 


Fhe Bow 


(on Sunday sfiternosn, October £7, AGOT, about © o'clock. 
cident occurred on Kedzia avenue in the city of Chicage, where 
five tracks of the dsfandant's railrosat croessd the etrest at gradke 
and approximately &t rig cht ENGELS ty KeaGzis avenue wee a north and 
. pouth atreest und the ‘tracks ran in An advbterly ond westerly dirsetion 
Commencing at the south tha firet two tracke sers owitech tracks, the 
Mext was &@ main track used by traine arprosching Esdzie avenus from 
id the weet, the fourth wae a mein track used by traing approaching 
t from the saet, and the fifth wae @ "lead" track, There were the 
. woual airevalve gatea located on beth eides of the croesing. The 
distances between the eouth cate and the north gates wae 75 ar BO 
feet, Hoth gates were cperated simulteanecualy by a ean in a tower, 
es about twe bundred facet saet of Kedzie avenue and on the 


. Bouth cide cf defendant's right of way. When the gates were down 


in 


t¥Wp eras croesed the entire etreet, another ary croesed the ¢axst 
sidewalk and snother the west sidewalk. Shortly tefore the acci+ 


Gent a freight-train ores wsre engesed in ewitehing eepty coal cars 





(0D 8414 moet northerly track, enki the train waa moving bask and 
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forth ecoross Kedzie avenue, blesking the etrest. The locometive 
of thie train rasa west of Kedzie avenue, «ae headed gnat and was 
coupied at ite front en to the train, Ths engineer was in the 
cat on the right side of the sngine and hss an uninterrupted vies 
to the eouth and aust, 

Plaintiff's deolaration coneleted of three eounts, 

The first count nllegsd in substance that the defendant, by ite 
eerventea, wos driving a certain lecomotive, and certain pasaenser 
coaches attached therete, along #aid rallroad at or near Kedzie 
avenue, ond, while plaintiff's intestate with all due cara wae 
rightfully walking on Kedeis avenue acrogse neid tracks, the dee» 
fensant a0 negligently manned and controlled ite rosd, guarded 

the Grosaing and managed guid train, that the trein etruck plaine 
tiff's intestate, and withest fauit on his part he #29 ao saricua~ 
hy injured that bs died tie azae day, leaving him surviving hie 
widow and next of kin, ete. The secend count charsed negligence in 
driving a "leeomutivea engine and trein of paseenger care back- 
Warde scross Kedeis avenue® and at “euch @ high and dangerous rate 
Of epeed” that the train etruck plaintiff's inteststs, who wae then 
and there with 21] due care rightfully upon esis etreet and tracks 
for the purpoee of crowaing the tracks. The third count charged 
hegiigence in driving » “locomotive engine” serces Kedzie avenus 
without cringing se beli or sounding a shictis, contrary to the 
etatuts, and that in consequence ¢2i¢ locomotive atruck plaintiff's 
intestate, who wae then and there with #11 due care rightfully upon 
#aid atrest and tracka,. There wae no count charging wiifui or 
Wanten neplipenca, 

It wag a clear, bright day. Davia approached the radie 
road croseing from the eouth, walking on the wast sidewaik of Kedeis 
avenue, There were ne care standing om the tro ewiteh tracks eset 
of Kedzie avenus, and there *ers ao buildings sough of asic tracks 


nd iamediateliy east of Redsie svenus. A train appreaching from 
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the east on said fourth track eould ba seen a haif & wile away. The 
teetinony is somewhat confilating ae to ehether, #hoa Davin reached 
ths croesing, the south gates were up or dewn, Mre, Beezak, a 
Witnese for plaintiff, teetified that sha wae standing ou the saat 
sidewalk of Kadzie avenue south of the croseing, that David passed 
ber end etarted to crees the trscke; that at thet tine the south 
G2tee vers open, end that dexter ehe saw hia etruek by the train, 
Bix witnessea Sor dufandant teetified that her reputation for truth 
and verecity in ths community in whick ahe lived wae bad, Pisine 
tiff's witness, Edward Kelier, a bey nine yeare of age at the time 
of the accident, taetifiea that he Was playing marbles with another 
boy about 65 feet north of tha tracke; that be noticed Devid greaue 
ing the trecks, end that the gates were open. Ha wleo teetified 
that he ene o freight train etriks David, Six witnesase for oe= 
fondant teetified that at the tims of the secident and for seversi 
Minutes prior thereto the gates were dcun, We think that it wee 
ehown by & Gléear prependeranes of the evidence tist when David 
reached the cros#ing and until after the secident oceurred the gutes 
were down, 

In some mamngr David passed the south gates and cone 
tinued te walk north oa said east sidewalk, looking streigkht abnesd 
BHd not st any tiws looking tewarge the cert. Hamm, the enginesr 
Of the freight train on said fifth track, testified that he firet 
obeerved David whan Devid eae juet inedde the south gatea, which 
Were Gown, that David walked north, that shen be reached tha freight 
train he “bumped into*® one of the care, ond then steed facing the 
train in ths space beteesn the train und the next track to the 
south, the fourth track, and nade no effort te eet off tha tracks; 
and that there waa nothing to obetruet hie view of the train «p= 


prosching Kecris avenue om aeid fourth track from the time he ieft 


the south cates until be was etruek. In the meantime « trein af 


| Oupty passenger eccachea wae approasehing frow the eagt on thie fourth 
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| track. Thie train wee becking vest, coaches firet, and was running 
| about eight cr nine piles psr hour. The awtomatic belli on the sne 
gine in the rear ees ringing. Leyden, the plist, has such control 
of ths train that he coulda etop it sithout the assalatance of the on 
ginesr. LeyGea wee atanding on ths west piatform of the car fare 
thest from the engine, in the sans position as eo motorsan on & straat 
car, with bic hand om the sirebrake. He teetified that he sounded 
the air #hietie at frequent intervais ea the train approseked Kedzie 
Sv¥enue and thet he acticed thres wean etinding ot different ciscess 
demecistely south of eaid freight train betusen the trein and the 
fourth track, 8e further testified: "There was room enough betegen 
that freight train and wy train to permit a man tc stand in between. 
That #25 done right along. I passed tio of the sritchman and I eupe 
poesa he wee the third. The espace beteeen the south ades of frvight 
Gare and Horth edge ef #y cars waa probably elx feet. * * He waa 
dooking at the care in thea clear of ese, fe I come in about 16 or 
20 feet of bia, he eteppsd back. I whietled «nc hollered. * * Et 
he sterped hack tea ctene and corner of car hit him in the side and 
knocked hie down, Csr etruck back of hie head. At that tire I had 
reduced sreed of ay train consid¢grable, It was not going ever two 
oy thres niles an hour when ig Ait him, It ran probably helf a oar 
length before stepping. * * Then I jumped off. * * No part of my 
tresin ran over him. * * If he had atood stil] he would not have 
been etruck." Heam, the engineer of tue freight tsain, ®igo tese 
tified thet shortly befors David was «truck, he leaned cut of the 
cab *ingow end andenvorad to direct David's attention to the cacome 
ing train bet was vasuccessful, After the accident David waa cone 


veyai to a hospital wheres he shortly thereafter died, \ 





After a careful reviews of ali the evidence se find 
_ &kothing to indicatsa that David, from the tims ha reached the esuth 
 B@tes until he wae struck by said passenger train, wee in the exe 


ercies of dus care fer hie own safety. On the contrary *e think 
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the evidence clearly showa that he wae eullty of such contributory 
Reglicence #6 bare 2 rscovery by cleintiff. The judgmant of ths 
Cirouit Court ia reversed, 


REVERSED, 


Finding of Fact. Re find thst rlaintiff'te intestate, 
Vojteck Devid, wae culity of necligeace which contributed to his 


dnjuries and death, 
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MORPIS FELDMAN, ABRAHAM FPLDMAN, 


NATHAN FELDMAN ard HYMAN FFLDOWAN, 

trading ae Feldman Bron., . ) 

\ Nefandants in Qrrer, ) *rrer te 
Bunieipal Court 
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ved ef Chicago. 






DAVID BFRECTFIN, 
Plainti?’f An Error. ) 

‘ 

4 


.  f 192TA.119 


4, é 
MR, JUSTICT GRIQLEY DPLIVERED THE OPINION OF THF COURT. 


Rare 

The defendante in error, plaintiffs below, commenced an 
action of the fourth olaee in the Municipal Court of Chicsage 
acaineat David Rernatein, defandanten hie written contract of 
guaranty, dated May 3C, 1O1S, in which defendant directed plain- 
tiffs to deliver to J. Kier auch goods as Kier might want from 
time to time, and agreed to become fully respereiole to plain- 
tiffe for any balance, ¢ither ae epen account or promieeery 
notes, which Kier might from tixe to tima owe plaintiffs, not 
exceeding the sum of 4400 for such purchases. In said writing 
defendant acknowledged that he had reesived all notice necessary 
te charge him ae guaranter in eave plaintiffs should call upon 
him te pay any deficiensy, and agreed tiat said writing sheuld 
be oornatrued as a continuing guaranty. A eopy of eald guaranty 
Was abiached to plaintiffe' atatement of claim and made a part 
therecf, and it wae alleged in said etatemert ef claim in aub- 
atance that plaintiffeat open account againet said Kier amounted 
to the total eur of #384.96, for merchandise delivered to him 
on May 38, May 31, June 3 and June 2¢, 1913, and that defendant 
owed plaintiffe said sum. The defendant in his affidavit of 
merits alleged that "he at no time guaranteed the payment of 
any account for goode, warea and merchandise to be sold and de- 
livered to said J. Kier, and that he io not indebted te plain- 


tiffs in any sum whatecever."V The cauge was trisd hefore the — 
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court without a jury, and the court found the issues against the 
defendant and aseepeed plaintiffs' damages at the sum of $364.86, 
and entered judgeent on the finding againet the defendant. 

~“ fhe only defenses eet out in defendant's affidavit of mer- 
ite, aa we gonetrue it, was that defeniant had never guaranteod 
the payment of any account of plaintiffs against J. Kier for 
merchandise delivered ty plaintiffa te eaid Kier. The defendant, 
however, admitted that he signed thea instrument in writing aued 
upon, but claimed that he signed it for "I. Kier* and net for 
"J. Kier.*\ Ye de net think that he suatained hia claim by a 
preponderance of the ¢vidence. On the contrary we think the evi-+- 
dence discloses that he signed the guaranty eued upen, that 
plaintiffs relied upon the same, that after the same vas deliver+ 
@i to plaintiffs they, on the dates mentioned, sold and delivered 
to J. Kier merchandice to the tetel amount of #384.86 and that 
the account was net paid plairtiffs by Badd Kier. Counsel for 
defendant contende that the court errad in admitting certain 
evidence, and in making esrtsin other rulings. ‘Ye have consider- 
@a the several pointe and sre of the epinicn that mo error pre- 
judicial to defendant was committed by the trial court. The 
judgment ie affirmed. 


AFFIRMED. 
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THEODORE POLF (Plaintiff?) and oveR- 
LAND MOTOR COMPANY (Garniahes), / 
Dafendanye in Frror, ) Error te 
Wuniegipal Gourt 
ef Chloago. 
} 
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MR, JUSTIOF GRITLEY DFLIVERED THEE OPINION OF THE COUNT. 


/OQn November 10, 1°13, Thecdeore Yolf, plaintiff, somsenc- 
ei an action ef the fourth class in contract in the Municipal 
Seurt of Chicage ageinet J. * Timsons, defeniant, and a unmeng 
wae issued. On the sare day plaintiff? filed an afTidavit and 
bond for an attachment in aid, and an attactwant writ was imaued, 
in which the bailiff was directed te eumamon the Overland Kotor 
Company as garnishee. In the affidavit fer atiachwent plainvitf 
alleged that the defendant “de aveul fraudulently te coneeal, ase 
eign or otherwise dispere ¢f hie property or effecte, ao a6 to 
hinder and delay his ¢reditera,* and that "the debt suad for waa 
fraudulently contracted on the part of the debtor," and that the 
atatamente of defendant which constituted the fraud were reduced 
$6 writing and signed by defendant. On KRevembar loth, the bailiff 
returned tie @wamons with the sndorsement that the defendant saz 
"not found in the City of Shicage,* ana returned the attachwant 
writ with the endersement that he hai served the sana on said 
Qveriand Eoter Company, gsrniehee, on November 14th. The gornishes 
anewered to the sffeet that it wae indebted to defendant in the 
eum of $225, 

On December Ord the defendant antered his apeelal appeare 
ance for the scle and only purpose ef meving "to quash the writ 
of avteshment," and of moving "te dlemina the ubove entiviea 
Gauge for want of juriadiction," end filed hie se-called written 


"plea to the juriedietion." Thie plea was signedby the defendant 
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perscnally, and wae verified by hie affidavit, eworn tc vefcre a 
netary publio of Seek County on Deeeuber iat. It gas aliesed in 
suveteance in the plea thet aufeniant, at the time of the commance] 
sent of the metion, war ard had bean for 36 yeare a residert of 
Seneca, in the county of La Talie and atate of Tilinoia, that he 
wae not and had newer been « non-resiisrt of the state of Tlline 
Gin; that ne part ef plaintiff's alleged claim asairnet him "was 
eontracted cr caused through fraud or fraudulent intent by him", 
ang that the action is iapreperly brought, ete. It will be no- 
tiered that while in the aomgalled “plea t¢ the Juriadiation® da- 
fondant attacks the juriadisticn of the court, ha “leo traverses 
a portion cf plaintiff's affidavit for attacinant, but doss not 
traverse that portion of the affidavit which alleges that defand- 
ant i# aceut fraudulently tc conceal, assign or clherwise dispose 
eo? hia preperty ac ee te hinder and delvy hia creditors. Tt ape 
pears Prom the transeript thal on the eawe day the sourt overruled 
defendant's motion, It further arpeara that on the Pellowing day, 
Decesber 4th, the defenjant woved the court thet pleintiff file 


an amended statement ef claim inetanter. he cours granted the 


motion and extendad the time within which defendant might file his 
affidavit of merite until becenber Sth. Plaintiff, on Basamber 
4th, Tiled an anerdad etatement of alaim in which [4 wan slleged 
that plaintiff's claim “is fer the difference in price of ene auto- 
wobile sold te defendant fer 8819, which hea refused to keep after 
purchaging same, and the price at whigh 14 wae noeld, to-wie: 3700, 
OR or about September YO, 1913, leas the gxpenne of handling and 
Selling @ame amounting to $32." Im plaintiff's affidavit of ‘claim 


i? Was ciated that $15¢ was due plaintiff from defendant. v 
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We think thet the aetion of defendant (after the court 


_—- 


it 


had overruled his motion to quark the attachment writ and to dine 








Biss the dause for want of jurisdiction), in making tha action that 


Plaintiff? file an amended statement of claim, amounted te hia en= 
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Vering a general appearangse, and that the oours thereby obtained 
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juriadioticn of hie person. (Dean vw. Mmith, 146 T11. Arr. 382; 


Eotohkiag v. 


Evene, 136 111. Apr. 86; Abbott ve Semple, 25 T11. 107.) 


Vanderpeal Co., 19° Ill. App. 345, 338; Clark v. 








ae. 


Sectien 27 ¢f the Municipal Court Aet provides in part 
ac Follown: 
"That gases of the fourth ¢lage mentiongd in section 


two (2) cf this aot ehall be brought end proageuted in the dia- 
trict in which the defendant * * reeides_or is foung * *. But 


corer te 


the requirement that the defendant * © must reeide or be found 
within the distriot in ehich euch suit da >roveht shall net ape 
ply to attacheent wuile * * breught against noreresidente of 
thie «tate, whieh @uite say be brouwtht in any diatriet where 
any vrroperty of the defendant is levied ucen, * * or any garnishee 
Yesides cr ia found in euch diatrict, * *.* 
Gounael for defendant centands that, inasmush ae the suit 
Was Gh alitechment suit, and dmaemuch an it appeared From the uge 
fermdant's verified “plea te the furisdiotion"® that defendant was 
neither a resident eof Chicage nor a nonmeresicent of lllinocis, the 
eourt covld not have juriediotion of the defendant. %e cannot 
agree to thie. The suit wat etarted by pragsipe ond swemena. The 
attachment wat in the aid of that suit,and wae upen grounda, other 
than that of defendant being 2 noneresident of the state of Tllincbs 
The acsotion quoted dirests that actions of the fourth elase shall 
be trougit and pressouted in the distriot in which the defendant 
*resider or de fownd.” The veluntary action of defendant in aov- 
ing that plaintiff file an amended atatement of claim amounteu to ' 
defendant entering o general appearances, and he wae as much dn 
court ec if he had bean "found"® by the bailiff in the diatriat 
and served with a sumone. (Bilee v. Goodwin, $5 111. 53, 55.) 
The attachment in ald wae but an adjunet of the original] case. 
(Hocro v. Hamilton, 7 131. 45°, 433; Rutledge v. Mtribling, 26 
Til. App. 353, 384) and, deferdant boing preperly in court, the 
eourt not only wad jurisdiotion of the persen of tha a4efendant but 
alac of the gurniehee, who it appeara was found and varved in the 
distriot, (Batley v. Valley Hationsl Bauk, 127 111. 330, 337.) 
/ The defendant did not file an affidavit of merite to 


Plaintiff's amended etatement of claim within the tine mantioned 
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in the ceurt’s order of Basember 4th, and defendant aid not at 
any time or in any manner traverse that portien of plaintiftfte 
affidavit for attachment in aid, wherein it wae alleged that deo 
ferdant is areut fraudulently te cemeeal, aseign or obherwise cis- 
poss of his property or effecte ea as to hinder and dalay hia 
ereditera, and, on Deemnver lOtk, the court defaulted defendant 
in the original suit for want of an affidavit of merite, and af- 
ter a hearing, before the court without a jury, asseaaed plaine 
tiffts dasages at the wum of #150, anid alec sustained the attiach- 
ment. Ami theraupdn the court entered judgaent ir ths original 
suit in faver ef plaintiff and againet the dafendant fer #150 and 
caste, anc aleo antered juignent againat the garnishee, Overland 
Motor Sompany, en it» answer fer the sum of $335, for the use of 
plaintiff ao te 3154.10, being the avount of the original judg- 
ment anc cocoate, and the residue for tha vee ¢f the defandant. 

On the following day, December llth, the defendant 
moved the court te get saide and weasate the judgment against the 
defendant and alec tha judgment against the garnishee, and the 
motion wae set for hearing on January ¢, 1°14, at which ting the 
attorney for defendant rraeented ant raad his own affidavit, sub- 
agribed ond ewern to on December lith, in euppert of the motion. 
It wae therein alleged thet affiant preoured a cory of plainsiffta 
ahonded atatement of claim, Tiled December 4th, on Decamber Sth; 
that om socount of hie attending court en 4 motion fer a new trial 
*he had no time te draw an affidavit of maritea" until Menday, De- 
cember 6th; that eaid affidavit of merite was written up by hia 
atenographer on Tuesday, December Sth, whereupor he imsediately 
mailed the eame to anid defendant at Teneoa, Illircia, but had net 
had time te receive it back; that on Deqember Sth he "eslied up" 
plaintif¢e's attorney and avked for further time within which te 
file an affidavit of merite and that said attorney "led thie af~ 


fiant to believea* that he would sllew further time; that affiant 
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believes thst defendant hae a geced defenses te tie merite to the 
whele of plointiff'a demand "in that he nevar gontracten i¢ buy 
the autemovite mentioned in plaintiff's etatement of Glalm," The 
gourt overruled defardant's motion to vacate and vet avide aaia 
judgeonts, and defendant sued cwh tale writ of error.:/ 

Ti if egentended by seunes? fer defendant that thy ¢ourt 
abuo@d ite discretion in refuaing to cet aride asia jJudgmenta. 
We dc not think so. Fhils tha affidavit in surrert of the motion 
evtated o fact tending te show that defendant had a meritoricus 
defenee te plaintiff's action there waa no showing of diligence. 
Beth diligence and a meritorious defense sheuld be chown. (Bag- 
rett v. Cugen Sity Cycle Ce., 177 T1l, 68; Farrior v. Bickle, 143 
Ill. Ary. 444; Sehults v. Meiselbar, 44 111. Apr. 333.) 

Findine ne errer in the rscord the judgment of the 
Municipal Ceurt je affirmed. 


ASPIPN ED. 
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TRE TECPLY CF THE STATE OF 
ILLINOIS, 
\ Defendant in 


WA. Wunicsivral deurt 


of Chicage. 


) 
} frrer te 
) 


, \ 
| MARGSPET FITAPATRICK, 4 
biainsite n Error. 


WR, JUSTICE GRINLEY DELIVERED THF OPINION OF TH® COURT. 


Y On Janrusry G, 1914, an information, signed ty Thesan 
H. Sweeney and verified by hie affidavit, wae filed in the Muni- 
cipal Court of Chicage, whersin it was oharged that plaintiff in 
error, Margaret Fitepatrick, *ig an idle asc dieselute person, 
is 3 common night walker and gees abeut the public atreete #eli- 
citing men fer the purpewe of rrostitution; is lewd, wanton and 
lascivious in speech, person ani behavier; ia idle and negieat- 
‘ful of ali lawful bucinese and did habitually mie-epermi her tine 
by frequenting houses of ili-fame spd tippling ahope.* She was 
arrestei and released on bail. Subsequently, cy erder of the 
ohief justice of ssid gourt, the axause wae aot Cor trial before 
the Hon, Charles H. Bowles, a judge of the City court of Chicago 
Heighta, Gook County, Tllineis, whe was helding » branch of the 
Municipal Court st the request of the judges of said Bunicipal 
Court. She pleaded net guilty and demanded a jury trialw The 
jury found her guilty in manner and form as charged in tie lnfer- 
mation, snd she saa eentenced to aix montha'impriscnment in the 
House of Corrastion, Thia writ of error wae sunesauently sued 
out and she wae adsitted te bail in the eum of $1,006. 

It is contended by counes! that *eutie by information 

Gan only be commonced by the state's attorney an! thst, therafore, 
the order for laave to file the information by Offieer Sweeney ia 


wold." There is no merit in the contention, Oriminal eases in 
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the BWuniciopal Ceurt, in whieh the puniehment is by Tine or bre 
prisonment otherwiaa than in the panitentiary, may be prosseutec 
by the tnformation of any person ether than the Attorney Geserai 


or Stateta Attorney, but in such savea the infomation mua oe 


Werified by the affidavit of suokh other vergon, (Tee. 27 Munie 


@ipal Court Act; Peacple v. Zletniski, #46 111. 185.) The infor- 
mation in thie ¢ase was preperly verified by Thomas H. Sweeney. 

It te further contended that the presiding judge was 
without jurisdiction to try the cave bacause it appeare that he 
@as @ judge ef the City eourt of Chicage Heighta, and it dose 
not appear that he wae selected by the clerk of the Municipal 
Court, so previded by veetion $6 of the Practice Act. Ta cour 
opinicn this centention i+ algo without merit. The previaieon of 
aid geaction GO ia te the effeet that, in cage of “death, rexeval, 
reagignation or disability of a judge of any eity Court" the clerk 
of said court may aglect ard eall in any jwise of any "“sircuit, 
superior, county or probate sourt* of thia etate, and sald judge 
BO eeleoted and galied in shall Save the autherity, rights and 
awties of a duly eleeted judge ef suid gity court, Sut it is 
provided by section 13 of the Municipal Court Ast that "tha judges 
of said Hunicipel Court way interchange with judges of other city 
courte, and with county judges, and ssid respective judges may 
hold ceurt fer each other ana perform aagh other's @ubiern shon 
they find it neceseary tr cenvenient.* The rscerd befors us diese 
sleses that the Hon. Charles H. Bowles, a judge of aaid Gity court 
ef Chicage Heights, wav, when this causes wae tried before hin, 
helding a branch OF eaid Municipal Gcurt "at the requeat of the 
judges of said Municipal Court." In the oave of Amerioan Hauge Se. 
¥. Leng Park Assoolation, 246 T1l. 589, a judgment wae entered in 
the Municipal Court of Chiaage against said asseslation and ethere 
before Hon. George J. Cowing, county judge of Fill County, "held~ 


ing « branch ef the municipal court of Chicago by request of the 
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judges of that scurt,* and it was contended that sald asction 13 
#68 unconatitutienal. The Cupreme Court hela the secbhien conetie- 
tutional snd affirmed tha Jwigment, Fa find nething in the present 
regord te sugz@et that sald judge whe tried thie ease waa not at 
the time properly holding a braungh of the Hunioipsl Court oe auth- 
origed by esid section 14. 

| It is further oertanded thet the verdict ia not sutfie 
eiantly oupperted by the evidence. “action A70 of chapter 38 ef 
the statutes of thie estate provides in part ae follows: 

"AIT pergens whe ara idle and disaclute, and who ge 

about tegging; comsen nightewalkers, lowd, wanton and lasoie 
| vicue persaens, in epeech or behavier; * * all persone whe are 
idle er dissolute and whe neglect all iawful business, and whe 
| habitually wie-egend their tims by frequenting bousea of ill- 
| fume, gaming heusss or tiepling shope; * * shall be deemed te 
ba and they are declared to be vagebonda.* 

In the information plaintiff? in error #as charged with 
aufficient particularity s* being at the tima montioned such ae 
person as ie deseribed in that pertien ef the statute queted, The 
tectimony ef the aix witnescer for the peeple warm te the affeat 
that she was a commen nisht welker and peestitute, and further 
that #he wae dieecolute, negleetful of a1) lawful business and 
habitually eie-erending her time frequenting tiprling ehope., Plain- 
tiff in error wae the only witnese in her own behalf. The denied 
the chargee made againat her and stated that at the date of her 
arrest, ‘and prior to that time within 18 mente" che was doing 
general housework for her employer st No. 1167 La Salle avenue, 
for whieh eervices ahe received 86 a week ani room ahi beard, and 
that her hueband, living in Galifernia, regularly eant her $10 a 


week. Tha jury avidently did net believe her testimeny. se ara 





of the opinion that the verdict is apply supported by the evidence. 
Ang we de net think that the trial court in any of his rulings on 


evidence sommitted such error, if any, a? warrantea a revereal. 






¢ 


The judgecnt of the Municipal Court ia affirmed, 
APPIFRMED.. 
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SAMUEL BURNS, } 
Defendant iyi drror, ) 
) Error to 
a Ve. ) Wunicipsl Court 
) of Chicage. 
PILLIAM A, eruarye, 
Plaintif@ in Error, 


\ ye 1927.A.127 


WR. JUPTIC DLEY DELIVERED THE OFIVIGON OF TEE COURT. 


On May 27, i913, Samuel turns, a licengsd reslesetates 


broker, commenced an action of ths fourth olaee in the Municipal 


) 
Court of Chicars agsinst Siiliam A. Sullivan, defendant, to ree 
_ gover the eum of F180 aa corwiseions. In hie statement of cial 


Plaintiff alleged in substances thet he was authorized by defendant 
te procure a purchaser of the house and premises, known ae Ne, S713 
Pecris etrest, in Chicagc, Tilinmoiz, owned by defendant, thet be did 
procure a purchséeer, naaed Jamse J. Rellisy, who waa rascdy, wliling 
| end able to purchase the property; and that the ransouabie velus of 


his services t# $1&C, no part of which sum bac bean pwid him, The 





Q@@fendent in his affidavit of marita sileged in subetenes that the 
eaie of tha property fuse brought about through tha afferte of 
another realestate broker, that plaintiff was not the procuring 
Suues of the eaie; and that defendant waa not indebted to pisintiff 
in any eum *heateosver, Ths chuas wae tried before the court sithe 
out & jury, rseulting in the court finding the iesuse ageinat de 
fendant and ageeeeing plaintiff's damaces at $180, Judgwent againat 
defendant wae entered upon the finding, which judgment it ie eought 
by this writ of error to reveres, 

V the material facts ars in substance ae followe: arly 
in thes year 1912 defendant lieted the property for sale at the price 
of $7,300 with plaintiff and with eeveral other real<esteta brokers, 
-and defendant iaformed all of them that he would pey eoumliasions to 


that broker whe ecid the property, Pisintiff mentioned the propere 
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ty to said James J. Railiey, sho eae dsesiraua of purohssing 2 house 
in that vicinity, and about Karch 18, 1013, piaintiff showed 
Redilley and bie wife the premiess and through the houses. Reiiiey 
offered $7,000, and plaintiff informed dafendant of the offer, but 
defendant refueed it. Subseaguentiy piaintiff got Rellisy to maks 
an offer of 27,100, but defendant eiso refuesd thia offer and piaine 
tiff informed Reiliey ef defendant's refueal. Thersupon piaiatiff 
Geseed his negotiations with Reiliey,and according to Railiey's 
testimony, be, (Reiiley) gave up the ides of tuying the house and come 
menced locking for another house. Subsequently Edwara &, Tekben, 
another reali-gsetate broker, who had been trying to e8ii Reillsy 4 
houses in e differant lveation without success, upon being informed 
by Reilley that he (Reilisy) bac pravioueliy iocked at defendant's 
property but had given up the idea of purchasing it dSegauas the price 
Fag too high, commanced negetiating with Reilley and defendant with 
the resuit that in a fev daye he procured an offer from Reilisy for 
eeda property of $7,200 (62,000 down end balance in deferred pay- 
mente) and finally evecesded in getting defendant teaccapt the offer. 
The contract of exle wae presented te both parties by Takken and 
signed by thea, and defandsnt paid Takken $180 as commissions. 
After 3 careful review of the evidenos «9 have reached 
the eonelueicn that Takken, and not the plaintiff’, #28 the procuring 
cause of the eale, that dsfendant is not ilacle to plaintiff in any 
sum for commissions, and that the trial court erred in entering the 
judgrent against defentant. We do not fine any evidsuece of collu- 


@ion or bad faith on the part of defendant. In MoGuirs v¥. Carison, 





@1 131. App. 85,299, it le said: 


*Uniess he epeciaily agrees not to do #0, a4 Owner 

may employ two or more brokers, in such cne@ it ie tie broxer 
who ia the efficient cause of the sale who is entitied to come 
tisaione, and thia right is not affeatad by the fact that such 
broker esillea to one whose attantion to tharroperty had before 
been calisd by emother broker. It ie not the troker who first 
epeeks of the property, but he who ie the procuring caues of the 
eile, be he the firet or second who engared the attention of the 


purchaser, * * Ths party eslling, wheres several brokers have 
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besn smployed, may, in the absence of ali coliueion upon bis 
part, pay t6 the arent through whose inatrumenteiity the sais 
Was orgught about, witheut inquiry as to whethar aome other broxer 
may not hava hud something to do with sffeoting the eale,® 
(Ses, sieo, Vreeland v. Vetterlein, 33 N. J. L. 287, 249; Patten v. 
Willis, 154 Ill. App. 645,682.) 
The judgwent of the Municipal Court ja revereed, 


REVERSED, 


Finding of Paote. We Fini se ultisate facts that the 
piaintiff, Sanuel Burna, was net the croouring cauze of the 421¢ 
ef the property in queation ty the defandant, Willian A. Sullivan, 
to James J. Raiiley, and that defendsat ie not indebted to pikine 


tiff in uwny eum for commiseions on said axle. 
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THE PFOPLE OF TEY CTATE oF 
ILLINOIS, 


D Fyror be 
KMunigsipal Court 


or Chisago 5 


ifandant in Prrgr, 


Si 


Ve 
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FRANK H. AVERY, 


a a Ee ee ee ee ee eee 


; Pladpeite ivy Prror. 
\ va 1 92 TA. 1 28 


BR, JUNTIOR GRIDLEY OFLIVFESFD THF OPINION OF TEE COURT 


Sa BS * 


On July 6, 1914, the follewing information, signed 
by David Newnan and verified oy his affidavit, war fhlad in the 


Hunicipsl Court ef Shiasge: 
a 

“David Neuman * * givee the Court te be informed and 
underatand that °. He Avery, heretofore to-wit: on the 6th 
day ef July, 4. B. 1514, at the City o* Chicage aforesaid, fa) 
did then amt there demand money te the amount of one hundred — 
dellare (#1CC) frem the affiant #ith menaecen and without 
reason and propacls cause and thereby did threaten the affisnt 
that unleee the affiant delivered te him, the said FP. Ke Avery, 
the eforeanid aum ha would eause the affiont to os pisces in 
prisen with a view thersby ano Intent then anu thare te sxtort 
and gain money, contrary to tha form of the “tatute in euch ~ 
ase wade and prevideds ets, 7 


The defeniant wae arrested, pleaded net guilty and 
waived trial by jury, and on July 17, 1914, the court, after 
hearing the evidence offered by tha people and by defendant, 
feund the defendant guilty in manner and form as charged in ths 
information, ani sartenced him to pay to the clerk of the ceurt 
a fine of $506, ani coats taxed at 49. Thie writ of errcr ia 
Sued cut te reverse the jinigment, 

The principal point relied on for a reversal of the 

jucmment is that the infermmation Joga net charg: any criminal 

} effenee. It ia conagded that the infermetion ls Laeed on sage 
tion 8 of the Crisinal Code, which is in part a@ fellows: 


~ 
\ 


"Whoever, either verbally, or dy written or printed 
vommunicatacn, maliciously threatens to scouse wnobher of a 
AE or misdemeanor * * with invent to extort woney, goods, 

, Ghattele or cther valuable thing, or threatene * * to accuse 
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chattele or valuable thing be demanded, ehall be fined in a 
_ Bum nok exceeding $560, ard imprisoned not exceeding six monthe.* 


0 another of a crime or misdemeanor, * * though no money, goods, 
The information charged in subatance that the defendant 

threatened Neuman that, unlese Newnan delivered toe defendant the 
eum of $100, defendant would cause Neuman "to bo placed in prison," 
with the intent thereby of extorting and gaining meney. "Ye think 
the information failed to state the offense mentioned in the stat- 
ute. The charge is not that defendant "threatened to acguse* 
Neuman “of a crime or misdemeanor," with intent bo extort, etc. 
(Johnson v. People, 113 Tl]. 99; Rank v. People, 30 Ill. App. 40, 
43; Moore v. People, 26 Ill. App. 137.) The information being 
insufficient, in eur opinion, te support the juignwent, it ie une 
necessary to discuss the evidence. The judgmant will be reversed 
and the cause remanded. 


REVERSED AND REMANDED. 
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ELLA L,. SCKLOTTKE, } ¢ 
Appellant, ) 
) ABLBAL PROK SUPEHIGR COURT 
VS, ) 
{ ) ¢ GF Cook couNTY, 
PREDELLCK K. SCHLOTTHE, ) ? 
Appellee, de 
3 ? 7% fh 4 pA 9 ag 
% f es : #oliea 5, ew F 
; a 


BP, JUSTICE SHITE DELIVERED THE OFINION GF THE CUURT, 


Appellant filed a bill in the Superior Court of 
Cook County against appellee for separate maintenance, ‘The 
complainant and defendant were living on a faro at Nigkhland, 
indiana, together with their daughter and son-in-law, Ctbo 
and Kartha Krueckeberg. On Sunday, Vetober 27, 1v1l2, a son 
of complainant and defendant, #io resided in Chicago, together 
with some friends, visited the complainent and defendant from 
Chicage, making the trip in an sutomobile, The defendant and 
his son-in-law, Otto Krueckeberg, were jointly operating a 
fara at Highland, indiana, turing the visit Gof the son paul 
and his friends at the farm a controversy arcee, whiien pro- 
yoked and excited the defendant, and in woleh tne soneinelaw 
struck the defendant in the face, knocking him down, Lefend- 
ant's glasses were knocked off his nove by tre blow and broken 
and the pieces of glass cut Kis fee to some extent. The 
G@augiuter handed ber fether his broken glasses and made some 
unpleasant remarks to him, and thereupon the father slapped 
her in the face with the baek of his hand, The son-in-law 
then set upon the defendant and gave him a severe beating. 
Whereupon the defendant packed up his clothing and asked his 
wife to come to Chicago, telling her that it was a shane for 


aman to be beaten by his son-in-law, ‘The compisinant took 
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the part of the sonein-law and daughter and in response te 
uncompligentary reanrks by defencnnt called the defendant 
disagreeable manes., ane refused to go witui Sim te Chicago, 
and, two weexs later, after he nad requested her to go to 
Chicago with nin, without sriting him or wasing any cemand 
on hia for support and waintenonece, Filed her bili da this 
CRURE, 

in his anawer the defenieant offered to take his 
wife back and gunport Ber, ‘The Gererndent came to Chicago and 
secured emplovaent and reneined in Culcage, 

The parties to this setien were acrried and had 
jived togethker sore than twentyesixz venrs 26 husoand and wife, 
the defaridant bed saved some money and wits: it nad purchased a 
flat building in Ccdengs end @ oeeli fers in si¢higan, taking 
title in the joint nomwea of nisself and wife. fhe complainsnt 
weRS alwayo entrusted by tne defendant wits: the facily purse 
ang, a6 far maa the record showe, had been treated up te the 
time of the occurrenee above sentioned with gremt considerae 
tion by tHe defendant, and there head been ne guarrel 6r cone 
troversy between them, At the hearing the defendant effered 
to receive the compininent ase nis wife and live wits her and 
provide for ner and give ner a home ea goon 6 he coulda resove 
er get rid of one of nis tesante eo tnat they Gould osocupy one 
of the flots whieh they oened, The tompiainant refused, howe 
ever, to have anyt.dng to do with defendant, ond insisted upon 
Living s@parate and apart from him,\/ Tre chancellor, st ths 
conclusion of the hearing, antersd a dedree denying the cone 
Pl@inant the relict asked for in ner bil), 

Upon a review of the evidence we have reached tre 
conclusion thst the complainant hes no ground for tie relisf 
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ties which tne chancellor had of observing the witnesses upon 
the stand and their attitude in the controversy and the feel- 
ings and bias which appeared in their testimony, These con- 
siderations, taken in connection wit a review of the evi- 
dence, convinee us thet the decree in the cause is just and 
proper, No useful purpose would be subdserved in analyzing in 
this opinion the testimony of the parties and witnesses, or 
exhibiting the details of tue controversy cf record. it is 
gufficient to say that the wife, the couplainant, is in the 
wrong and is not entitled to live separate ana apesrt from her 
husband, who is willing to previde ner a home, He has a right 
£0 refuse to live with hie son-in-law and dauciter at Mighland, 
indiana, in view of the controversy thot took place there on 
the 27th dav of Cstober, 181s, and of the treatment whieh he 
received on that oeeasien, Vhat tac defendant seid and did on 
that ocecasion was under extreme provecation, end the defendant 
rientfully considered himself aw being very outrageously treated 
by his son-in-law und daughter, sod was sufficient exeuse for 
him to abandon nis residence at Highland, Indiane, and return 
to Chicago. iis wife, the complainant, under the ¢ireunstances, 
was, in law, bound to follow him end allow Him te support her 
in Chicago if ne chose to seleei that city as hia slnee of 
realdence, 

The decree is affirmed, 


AFFIRMED, 
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EM, JUSTIUZ GhITH DELIVZRED THE OFIPION OF THE GOURT, 

July &, 1912, the “hicage Title & Trust Company 
filed a bill of interpleader against Alexander ©, HKaeDonald 
and William Allen, The bill set up that the complainosnt 
had $1400 and a contract which could only be paid out or 
delivered on the joint order of ecbonald and Allen, and 
that they refused to join in en order snd each claimed the 
money, 

the defendants each answered the bill, setting 
up his claim, On hearing the bill was sustained and a dee 
cree was entered, ordering the cosplainsant to pay the money 
into court, whien it did, and the complainant was dismissed 
out of the court with its coats, 

The defendants litigsted their rights as between 
themselves on their answers, ‘he cause was referred to a 
master who tock preofs and reported that Jacioneld was en- 
titled to the money and contract, Appellant Allen objected 
to the master's findings but iis objections were overruled, 
Tne objections were ordered to stand ag exceptions, On KesE=- 
ing before the court the exceptions were overruled, the mase 
ter's report approved, and a decree entered in necordance with 
the master's findings, Allen prosecutes tiis appeal to re- 


verse the decree, 
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The material facts of the case a3 shown by the 
pleadings end evidence are that on February 15, 1912, Allen 
end baclLoneld entered into a written ogreement whereby Allen 
was to seli and convey to ‘sconnld by warranty deed the 
property known as So, 364-566 “ast 24th street, Jhicago, sube- 
ject to a first mertesge of gl0,000, due in February, 1917, 
with 5% interest, and to a 46,000 mortgage due in February, 
1913, bearing interest at 54°. 

hagcbonala was to sejl and convey to Allen by 
warranty deed 540 acres in Texas and pay Allen ¢2,00C in 
cash, of which sum 400 was to be deccaited in escrow with 
the Chicago Title & Trust Company, Maclonald was to furnish 
to Allen, within ten days, prover abstracts of title to tie 
Texas lana, slowing a good titie te the save in }aciuonald, 
Allen was to furnish a guaranty policy showing titie in vene 
dor subject to the sbove mentioned encumbronces, Deeds were 
to be passed snd the transaction closed within ten days, It 
was provided that time wos of the essence of the agreenent, 

Gn the same dey an escrow agreenent was signed 
by the parties whien provided tast the contract, money and 
escrow agreement were to be deposited with the Chicago Title 
& Trust Company, to be delivered ty it only upon their joint 
order, The papers and money were deposited in accordance with 
the escrow agreement. I1t aprears that the trade was initiated 
for Mactonald by one Richardson, who represented finself as 
& real estate broker, but Yac%onsld was himself present ana 
Signed the contracts end put up the money. 

it appears from the evidence that in the after- 
noon of the same day, Yedruary 15, lle, Allen recalled that 
the interest on the first morteage was 5}: instead of 55 aa 
mentioned in the contract, He thereupon called up ‘ichard- 


gon's office and left word about it, “he next day he got 
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into communication with <iekerdson and told him of the erzor 
in the rate of interest, and requested Hichardson to see 
Lacvonald and inform him of the interest error, anc if that 
made any difference the trade would be dropped immediately, 
subsequently Allen asked ichardson if ne had seen Vaehonald 
in regard to the difference in the rate of interest, and 
Hichardsaon told him, "th, that is all rivnt, br, »sctenald 
will understand that," 

Within a few days of the aigning of the contract 
Allen preeured a guaranty policy for 916,006, and submitted 
it to hacionald, whe then for the firet time was informed as 
to the difference in the rate of interest on the 410,000 
mortgage from the guaranty policy, After \acDonald's ate 
tention was celled to the difference in the rate of interest 
between the mortgage and the contract, he always insisted 
that Allen would have to sllow him $260 on His purchase price 
in order to provide for the difference in the rate of inter- 
est, The matter of the allowance of $25¢ and of the amount 
covered by the guaranty policy became a mstter of controversy 
between the parties at several meetings “eld in the eagcrow 
room of the Chicago Title & Trust Company, -eelonald insist- 
ing that he should be allowed the $250 difference in the rete 
of interest and that the guaranty policy furnished by Allen 
should cover the value of tie property instead of merely the 
amount of the encumbrancea thereon. WMaclonald refused to 
complete tne transaction uniess the difference of interest 
was adjusted by the payment or allowance to him of the (250, 
and unless the amount of the guaranty policy was increased to 
cover the value of the real estate which he was acauiring. 

The master found and the decree of the court 


finds thet at no time during the negotiations did Allen offer 
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or agree with .acDonald to adjust these differences, nor was 
any tender of the money and policy made by Allen to SacUoneld, 
the contract had been extended by mutual agree~ 
ment to Larch 16, 1912, and on that date the parties met for 
tie purpose of closing the contract, At this meeting, ace 
cording to the testimony, the above questions were discussed 
and Lacionald proposed that Allen make good the difference 
in the rate of interest ond carry out the contract, and that 
Allen declined to secede to .actonald's request and left the 
meeting. 

subsequently the abstracts to be furniahed by 
BacbDonald were placed in tie hands of Allen's attorney for 
exanination,. Several objections were raised by the attorney 
to the title to the Texas lands, some of which were aftervards 
waived, but one objection was not cured, 

It appeared from the evidence tist the title to 
the Chicago property was not in Alien's nate, but wes in the 
neme of @ peraon by the name of Stinson, to whom the guaranty 
policy ran, The answer of Allen agka for specific perform- 
ance of the contract, The answer of kacDonslid demanda the 
surrender of the contract and the return of the money which 
he had deposited, : 

the evidence tends to show that at no time dur- 
ing the negotintions was there any adjustment of the differe- 
ence in the rate of intereat between the mortgage and the 
rate called for by the contract, and Yacdonald demanded a 
release of hie deposit because Allen had refused to adjust 
the differences between the parties in sccordence with tne 
provisions of the contract. The decree finds that Alien at 


ne time furnished e@ guaranty policy provided for in the cone 
treet because the guaranty policy tendered by Allen did not 


guew title in Allen; that ‘actoneld rightly objected toa the 
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to the policy and to the deed and refused to carry out the 
contract because and on account of the refusal of Alien to 
perform his part thereof, «hich failure and refussl absolved 
baclonald from carrying out the contract on his part, and 
tnat Lacoconald waa entitled to the repayment of the $1,400 
Geposited, and Allen was not entitled to the epeeific per- 
formance of the contract, and orders the disbursements of 

the money ceposited in court in secordance with the findings. 

Upon a review of the evidence in the record we 
are of the opinion that the evidence sustains the master's 
report and tie decree of the court, 

Appellant Allen could not demand that the cen 
tract be specifically enforced for the reason that the evie 
dence shows that the titie to the land mentioned in tne 
contract was in kary Stinson, whe waa net a party to the 
bill, There was, therefore, a lack of mutuality in the 
contract whieh would prevent Allen from obtaining a decree 
of specific performance. (Gage et Bl. ¥, “umrings et al., 
au9 111, 120}, 

A farther reason may be stated why Alien was not 
entitled to a speeifie performance of the contract. ‘The cone 
tract provides that be was to convey the title to the Chicago 
property by warranty deed. ‘he avicence shows thnt the Legal 
title was in sary Stinson. <A party to a contract for a con- 
veysnce by warranty deed can not tender in compliance with 
that contract a deed executed by a third person, The porty 
who is to receive the deed under such contract is antitled to 
have the pergonal covenants of tie person whe agredd to gonvey 
as a further security for bis title, Crabtree et al, v, iev= 
ings, 53 i1l1, 526). 


The decree is affirmed, 
APBIBUED,. 
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KARG fRETL HEBGRA, } 
Appellee, } 
\ ) APPT AL Bok THS CLRCUIT CUURT 
v3, ‘ } f 
\ } * OF CLOK COUNTY. 
GUSTAVE B, HEGRE, } 
Appellant. } 
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BR. GUSTICK SHITH DELIVERED The GEIXLUN OF THe COUKT. 


In a separate maintenance preceeding brought by 
appellee agsinst appellent, an order ss entered ouly 14, 1911, 
requiring the appellant to pay the sum of $15¢ as montn temporary 
alimony end ysvc geliciter's fees. ¥rom tnat order an appeal 
was taken by the defendant to this eourt and an appeal bond 


was given in the sum of 92000, The order wes effirwed by 
162M. 


O oe ° 
another branch of this Court at the (ctober™ era aa, at 


ve sd 


15) 
a 


Lx 


November 11, 1914, the affiruseance of the appellate Court wes 
filed in the Cireuit Court, end on the same Gay notice was 
given to the eppellant's scliciter and an affidavit of com- 
plaint filed showing that none ef the instalments of alimony 
nor soliciter’s fees had been paid, anc that there was due 
under the order of July 14, ivii, $425-. Un heveuber 17, 


1913, it wes ordered that the defendant should show cause why 


; he should not be punished for contexpt ior failure to make 
payment of alimony and solicitor's fees, On Aprii 2%, Lyl4, 
the defendant was apprehended and brought before the bar of 

: the court, «nd ie was apain ruled to snow eause forthwith why 

‘2 he should not be committed to the jail of Cook County for cone 

we teapt of court in failing to pay alimony in a“ gum of J4250, 

> as required by the order of duly 14, 1911, Thereupon the de- 
cond fendant was placed upon the witnese-stand ana exauined in the 


es . 
t presence of the court and cross-examined by counsel for come 


pleinant anc byethe court. 
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The appellant teatified that he was not in a pesie 
tion to pay the alisony awerded and nad not been at any time 
since tne order was ¢rntered; that he had had various amounts 
of money since the order was made, asmetimes y2u0 snd souetimes 
up to $1500 possibly; but he had used tne money to pay living 
expenses, office expenses and pay interest on his indebtedness, 
which asounted to g9U,000. He further testified that he ned no 
income from any sceurce; that he was not employed on saiary; that 
he was a promoter; that no interest had been paid on any of the 
securities which he ovumed. The apnellent further testified that 
on that day he was in position tu pay G7U9 er B75 on the aiimony 
decree aid not fail on other indebtedness whicn he oved and 
wiich was due, 

Ke furtber testified that the complainant had §1600 
in money ‘shieh he had given her end she had lesned the sioney; 
that she slsc had 450,000 of stock which he had given ker and 
which couldc be sold readily for $15,006, Appellsnt was adjudged 
in contempt and ordered to be cosmittea to gail for six months 
er until ke shall have paid the sum of {425 to complainant or 
be released by Gue process of law, 

Upen the showing made by the aprelisnt in response 
to the rule tc show c&use, & Gajority of the court think it is 
eaponrent - indeed, it is undisputed - that the securities owned 
by appellant are producing no income end never have procuced any 
income, and tkat tne lends which ne schedules in tis testimony 
produce no income and are encumbered; that iis equities tLacrein 
ere very saall; nis indebtedness is lurge; he has no salary or 
income from any source out of which to pay the large award of 
@limony made in the order ef July 14, 1911. 

This proceeding is an effort to use the power of 


the court to compel the appellant to pay a money decree in 
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favor of Gompluinent, were tue evidence siows feilure to pay 
the decree and the disebcdience of the order of the court was 
the result cf appellant's pecuniary inability, and not the 
resuit of wilful disobedience or wilful violation of the 
court's order, in Dbinet v¥. the ie¢uple, 75 s11l, 166, the 
court said; 


*it is declared in tae constitution that no 
person sueli be imprisoned for debt unless upon refusal te 
deliver up nis estate for the benefit ef his creditors in 
such manner as suail be prescribed by law, or in cases where 
there is strong presusption of fraua, 

“in the ease of Goodwillie et 21. v. Killimann, 
56 ill. 525, it was said oy thie court: ‘aven if a court of 
chancery haa the pawer t5 commit a party for failure to some 
ply with any decree, and tuere is mo otner ground for regerd- 
ing Him as in cantespt, the remedy seeus to be uarsh and 
saeuld noi be FeBorted te unless there ere no other reasonable 
means For its enforeenent,' 

*In @ later case, while the power of ccurts of 
chancery to Gomsit for econtesot in a praver czas was conceded, 
yet it was there Held it was not preper fer a court of equity 
to imprison for conterept on a failure of a varty to pay a 
moneyed decree unless the disopedience was wiifus, (:. 'Vallagnan 
MN. U'Callagnan, 69 id], 952;." 


in the O'Callaghan case the court stated in ite 
epinion thal snen a party wag brought oefore & court on ate 
tschment, it would be sufficient to entitle nin to be dise 
eharged to shew that Sis disobedience oad not been wilful, 
put was solely on eccount of His pecunizry inability or some 
ecther misfortune over which ne nad ne control, in that case 
the court said: 


"The court is expowered to puniai wilful disebe- 
dience in such cases by imprisonment, but we toink the spirit 
of eur constitution forbids imat the pecuniary inability of 
a party, not resulting from nis frreuculent conduct to proe 
ducé tuat eondition, cannot be punished aa a contempt by 
imprisonment.” 


in blake v. the veople, Gi Ill. 11, it was said: 


"nile this extraordinary pewer is conceded to 
rest in the courts, it is nevertheless subject to tuia limie 
tation, imposed oy the constitution, that 2 party aay net be 
imprisoned except in cases wiiere it shall appear he has the 
pecuniary ability t+ enable hin to comply with the decree and 
his disobedience is wilful. * * * Where the neglect or re- 
fusel to perform the decree is not from mere contumacy, but 
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but from the want of means, the result of misfortune not in- 

duced ty any fraudulent conduct on the part of the defendant, 
tue party will be compelled to adopt some mode otner than ime 
prisenment to enforce the decree consistent siti the practice 
in the courts, either by execution or other fine) process, or 


by sequestration of real or personal estato, or by tle exere 


cise of such powers as pertain to courts of chancery, snd 
which may be necessary to the attainment of justice, it is 
not perceived in what respect decrees for sliseny Giffter from 
other decrees for the yeyment of money, Lapriccnecnt for none 
compliance therewith, unless wilful, or unless upon a refusal 
of defendant, uven proper demand mace, to aeliiver up nis ese- 
tate in satisfaction of the decree, is witzin tne inhibition 
of the constitution sgeinst imprisonsent for debt.* 

in the opinion of a majority of the court the 
ease before us comes within the rule geclared above, The dee 
fendant shosed by hia testimony that he ezas unecvle to pay the 
decrees; that nie failure to pay it was not wilful, but resulted 
from hia pecusiery inability. There ig nothing in the reeord 
that disproves er even contradicts any state@uent aade by ape 
pellent in his testimony in response to the rule, ie apparently 
makes # full exhibit of all bis properiy, real aad personal, and 
it must, therefore, be regurded as a fair and candid exposition 
of his monetary sffairs, The ense, as made by the record, does 
net juatify the inprisonmeni of appellant. The order appealed 


from is reversed, 


REVEROED. 


kr, Justice Gridley dissents, 
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Kh, PRESIDING JUSTIC“n Baga 


WeLAFERES TRE CHIBICE oF THE QUES, 


7hEa 1s & CRUBE AnvOolVinx, collaterally tue cone 
treet bateeen VYollinecton —, stevert, Sai dian Ae LRGSESON Bnd 
Sdward-h,. snraoefer, viieok saa described in ihe opinion of 
tenis Court in feffsan v, Stewart ot 22., 184 fil. App. SG, 
ama im the ¢pinion ef the Brameb Appellate court in Cress = 
Banta Shew irinting Co. v, Sdward i. seruosfer ct ei,, ate 
atracted in 185 [i2, app. $605, Uning te » difference in the 
evicgence adduced in these esses reepeetively, the Courts sees 
te have taxen a different view of tse nature of tie anceriakinag 
an questicn, hiehever view ie eorrect, seeever, tere ia no 
justification that we can see for te judsment in the case at 
bar agninat Edward h, Sarhocfer, #ho, efter A BuNOWNS ana an 
erder in severnnce asainst Ais cOeplaintifise in error, stewurt 
ang Thospaon, if proseguting tais writ ef error alene and is 
his own tehaif, 

if the centrset involved serely @ loan, as tiie 
Court held in the guse repurted in 165 illiseis, oC, Lore 
soefer 18 certainly set lintie in this suit, whicn is aprare 
entiy based on the tigory tat he was a partner with <tewart 
ana Tomepeen, if, om the other Baod, kartioefer could be neld 


to knve been a partner at ary time sith Stewart and Tiespecn 
™ 


” 


by virtue of the contrac: cf september 1, 1911, {whien <as 


tse anly one preiduced in evidengs in tae esse et bar; a5 the 


oy, 


Ps 


a 


ae aL 


 THINOE wAT Lge 


Pea ee 





Fo. = 
‘ ye ei ¥ 
7 
* *, 
i punie a 
t a wf 
had Say 
>A 
ia ed a 
a = ao ods 
¥ eis a 
, + = ‘ 


P nd Seas » 5 seadtide wen sed goes 


ace g*OGaQRthA gat btawhe 

Aas Lo fasbied «@ Pence ark FINO adie 

rn” Gm whe) = ‘aut 25 Gebuk 9 Git we pes 
7 tao o% gh geigcat, Pei: efaed 


fas . eth efgi ea¥? GEE nk Sas psaise 


7 « yt a - 7 Sve, . 
r Ms Pe sae S pe Shem us G. w * ga SS oi8 wee 257: 7 VS 


y eae ‘Su Sytots 5 Fe oo Geeede” away “és 


i. Od. GOO OF PRA WeGkes  tijemg- 


eof ete tuaiad-.) Gites 9Sniena gag 


ae ee a 42 Jia tS de wsee =i Yebte 


inc a hea peely Dus 
~thwsjed sec 248 
su vib S@eee ang wdiis TE 


sah 8. OUP Coe Be: eAe md Sf Iee09 


poe it 2 tha id fist Qiwledred eh te Seat” 


AG ot, aoe oe Teed tere tal 6 beead yltae 


Seis aato. _Ro he tectte ot ae. Laweseiesy Bae 


A ee taueing # Sad evan GF 


Lik h gi SadignQnge. £4 3 onednoo ‘ed te. wesaiy yd 


ac.) wid C1 egaatiwe al-Deasberqg ano (fae eat 


9 as Lines; wai 


a 


* 





Court incicatec he wight in the epinicon an 2&4 i11,. App. &6, 
Ae Gertainly was sot a partuer in July, 181], when the con« 
tract Seteeer the pleintiff end gillias A, Thewpaen eas aude 
om wnieh this auit is founded; nor was ue a@ partner wien on 
the S0tn of August the plaintiff, ae ne teaetificse, demanded 
# finel peyment from Thesapsen, Yne plaintiff says he *fisishe 
ed vork“*{deecrating a theatre; “towards the end of August and 
the beginnins of Septesber," 

fnere la nothing in this case waich sringe it 
within the exeectien to tae general rude under whien heffman 
VW. Stecert et 22., 164 111i, Ate. 65, was decided, 

*it is true,” we ueaid in thet onse, "tat a pere 
GOR WEO Cnhers 4xto partnersaip with anuelser docs net wsereby 
become Liable to the creditors ef nis partner for anything 
done before he Doemae & partiner; yet there sFe oxegolions to 
the rule. Cne is that here 2 contract aude by & Feraon or 
firs Tes@ins emecuiory until a partuerscip is eresied or a 


new partner is adwitted inte the Firs, smd sues sontpecs, siijies 





AS Recnins executory is adopted by the ineouing partner * * »& 
Progiasn asy be isplied,” etc, 

in the Hheffaan ense the plaintiff, who waa an ace 
treas, sltneugh ma:ing Rer contrast «ith Theapecn if suly to 
play is sis theatre, did set begin to execute it until after 
geptecber 1; im tre Caue sat ber, tue eontrcet io decorste 
$he Leestre, egigo sade in July, eas entirely or substantially 
finisned before septemoar 1. 

tae final payment, serecver, for this werk, the 
mum for whieh jucoment wae rendereé = $400 = wae paid to tae 
Pleintif<y in the fore of mo promissery note signed by Thempsgen 
under the nase of a "Company." Alibocugn in ome plece in sis 


teatinony the plaintiff said he “atili bad tre nete,* in 
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another Se asic thet he *toek a note for Tour nundred dsclisrs 
88 #8 Tinal setticsent" and thet ae “dic not nos een the 
nete.* 

it is not neeesesry te dise¢uss the suesticr of 
how far an unpaid and Gizbenered nete vill be ¢onsicered 
parment between the parties, it ig fertain tual one ene 
tHkes @ noebe in payment ahd dispeses of it to & presumably 
annecent purcnaser, can not, shile that note is sutetasdings 
reeever & judgment against the maker on the origins considcers= 
ticn, 

#e Beye received me brief fer the defenunnt in 
error srd sen not tell om ehst he relies to sustain the 

| gudgsent, if ne thinks it skould be sustained, 
There SYnears enough in the regerd tse convince 


=~ 


us of the contrary oreposition, The gjudoment is socordingiy 
reverseé and the esuse resanded. 
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& corporation, 
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fhe plaintif? belles, mmc is the defendant in 
exrrer herein, on Cetaber 11, i215, obimined 8 judementi egsinet 
tie defencant telow, plaintiff in error sere, 
the zumieipnl Court of cnicsage. The judement was rendered in 
BG action of aseuepesit on the verdict of a jury te which con- 
flictings evicence eas subcitted, 

The matter involved wae the purchsea price of « 


iet of Keats or Ascds slieges to pave been purehesed fren the 


Cd 
1 


plaintiff by the defendant December 29, 1912. 

The defencant seve in his argument before us 
thet the issue was whether the transaction was,as testified ¢e 
by plaintiff's witneas, en abaclute order for acfinitely specie 
fied quantities ef certein esliors of neods, sr, @s cisized by 
tke defendant, “an open (OF genditaonal erder sianply setting 
Baide twenty-five deten Acom hecde far Later scleeticn and 
hater shipsing instructions ta be vives by defendant's departe 
ment buyers len they reaened Cnicsza, Le alec says the evie 
dence on the issue sas “very conflicting,* 

This slitustion is cne in which the decision of a 
jury is particularly valuenle. in this case it found for the 
Plaintiff, snd we see Gu reason to dGisturts tne verdict or tre 


dudgwent based on it so far aw the weight ef the evivcenee is 
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ir, queation, 

“he eontention of the appellant indeed ia, net 
that the evidence 25 18 stands docs apt support the verdict, 
but that “the Court so conducted the trisi that the funetiocna 
of the jury were virtaslly taken away, end anfnisly eo, in 
thet the case was in form aubsitied ts the jury, waile in 
fact the verdict wns precticelly directed and the appellant 
ES Keupecred snd prevented st every point from presenting 
Ris ¢zse and fren having bie version of the transacticns in 
question pleeed tefcre the juryv.* 

Se a0 not consicer these eriticices of tne rule 
ings and cerduct ef the trisi Caurt justified by the reeord. 
Yericous rulings excluding offers br the defendant snd sdmite 
ting evidence tendered by the piaintiff sre specified as che 
jeetionsble. it would serve ne useful purpose to take them 
up in detail, #leberetely ss they have been arsued by the 
pleintif? in error. ‘They ore sestlvy teased on a view of shat 
ie competent evidence mucs sore liberal than secerds sith the 
Bettled law sf this ctete. Swidenete ef cther and independent 
trancacticons ewaere orders were cancelled anc the eantellation 
was accepted, esuld met be properly intreducedé as throwing any 
Light cn tne exee st ter. “or way tiere any enterisiity in 
the evidence siich defendant tried to introduce, that there 
was @ corperetion ef which ne was president in Louisville, 

#e do not thisz the trial dudge erred in His 
rulings on @widence or in ony reserks ihat he ande during the 
trial, 

Cempiaint is sade that tne instructions were ing 
correct. The defendact in error insists tat no srecifie <cbe 
jections to the eral charge were made before the jury ree 


tired, and inat this is in itself fatel to the plaintiff: 
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im error'’s argusent on this soint here, it is quite trues that 
an excertion to an orel charge should point out specificaliy 
the portion of tke eharge objested te ead should be sade bee 
fore the jury leave the box, 

Peearare v. “slberg, 246 i11. $8; we 

Seskins v, fsakings, 8? ikl. 446; 

Sent ¥, FPurnald, 158 i211, Apn, O52, 

The *2tenegraphie Aenert* in tke ease ut bar, 
however, leaves it suaeshat doubtful as ta the ordex of proe 
ceedings. it would seem though, thai before toe jury were 
Oorelly charged, the counsel for vlaintiff and defendant way 
heave retired with the trisl Judge te chachers, out of the 
preegecnce cf the jury, and there Kad an argument on tee instrue 
tions to be given, and thet certsin sbjeetiona were there ance, 
if thai was the cese, the Judge had tne eprertunity to anend 
er correet the instructions he intended to give, Thai he mey 
haye such ean oprortunity is tee resson for the rule atetved, 

@e@ have given the vleintiff in error tse benefit of thie deubt 
aid considered Bis objections tc the charge and bie argument 

om the game ag thougs they bad bees in every regpest taxen and 
urged im time, Sut as acplied to the faetes of tuis ease as 
develoved by the ewidence, we s€¢ mo Feverslizle errer eituer in 
the instructions that eere given or in the refueal of those 
enheat «ere refaued. 

The judgement of the tunicipal court ie sffiracd, 
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GUSTE WENDE, Adninistratrix 
the Estate of ELLA YEMOR, 


AprPCl ice, 


OW OSO3S Mecrparesy 
Ut WAN GUUAL Le 


CHICAGO CITY RAILWAY CORDANY, 
@ corporation, 


1 

4 

4 
ee ee ee ee ee eed 


fppcllant, 


RR. PRESIDING JUGTICle brow 


DELIVERED ThE CLINIC OF TH CUULT. 


Frta 4c > i be ae 5 cy cad - a. moyes fe 7 a? » fay 
This @eppeal is From a judguent of the C 


ALYEFAT, PROM CI-Cult 


SCURT 


Court of Cook County for three Yrousend Sollars in fever of 


Auguste wWende, adiu.inistratrix of the Estate of Ela 


deccased, ond egrainst the Chicsge City Reilvay Comvan 


was defendant below and is eszcllent here, 


PAI. oa asys4a ~ +h a Oesseanyye 
“he suit wes br rourht under the "Caunbell 


of the State of Illinois by the adisinistratrix of “11: 


tom 


for the benefit cf her next cf kin. {re original 


es 
We 


n 
as 


tion in four counts was filed August 10, 1921. <A d@ennu: 


to this declaration and each count tirrec? auvin, been 


tained, an amended declarntion in four counts wes f 


de,, 


mye 
veo” 
ea 


Movember 120, 1911. (In Gach of the counts of this sanended 


declaration it was charged that the defenaart, the Cc 


City Railway Company, on Pay 14, 1931, by its negli 


oO 
Hy 


caused the deatn of Flla #ende, # girl of the 226 


years, while she was attempting to cross the tracks 


Wi es oH 
AL CARO 


a 


“enee 


nine 
+3 
Ot the 


defendant at or ncar tue intersection of 64th 2nd Justine 


Strects in tne city of Cnicago, 


The first count charged tuat the derondar 


its servants sc carelessly, negligently and imsronerly 


managed and prorelied" a certsin trélliey car that it 


ran 





gown ond killed ?llea Vende, 

The second count specified the alleged negligence 
in managing the car to be "that the servants in cherge of snid 
car in approaching the said crossing crow «os Cucstine sureet 
failea to ring the gong or give any warning of the approach 
of said car at or hear tne said crassing"; that the siotorman 
of said car “failed to give warning of the anvrouch of said 
car to those wWiio were then and there about to cross said 
tracks at or near Justine street,# 

The third count alleged "that tne said defendant 
by its servaits were thes and there driving in an easterly 


5 


direction a certain trolley car alons the said 


street * and while the said eéeesased, “lls Nende * with whe due 


” 


care ang diligence of a chijc of nine years of one was * ate 
tempting to cross the trecks ef the said defendant, said illa 
Wende fell directly in front of the fonder in front of the 
paid car" and “that at the time eforessid there wes n yalid 


existing ordinance cf the saia Clty of Chicago vhiehn made it 


the cuty of the deYendgant to provide & userul ond efficient 


o> 
Q 


ond serviceable fender ,and that at the saia time and ple 
there were valid existing city ordinsonces, which orvdinerces 
are in tne words as follows: 


"Sec. 1965. PEN GERS. ° bVery cersomn ar ccervere 
tion controlling, opersting or owning any £ railway in 
tne City Suall equip and 
such street railway with fenders of steel aad of the vs 
kind, which said fenders 3 





: = ae ° e spew a vee +} , 
OVERS O10 re RETA eR ee Me TAS ULea on 





m ibstantlioily atiacica to 
tue front end of such car so 23 to wuard passengers or pedes- 
triaus from being injured or thrown under the wheels of the 
car in cuse of a collision or other accident, crevided, nowe 
ever, tust where such ears are operated in trains or where 
such car co. attached te @ grip car or otmer car suca Sender 
need only be provided upon the criv car or Tront car of such 


train," 


Also: 


“An crdinanee Authorizing the Chicazo City Rails 
— Co, to construct, mainiain und operate a Gi street 
Railways in Streets and bubolic Ways of the City of t nicago, 








(rassed by the City Council of the City of Chicago eb, ll, 
1907.) 


Sec. 10, 411 cars shall be equinved with effie 
cient and serviceable ferder devices, heedliruts and sond- 


ooxes.” 


and that "it pecase and was the duty of the defendant ta obe 
serve and conform to the said City ordinmices and ts nave upon 
its ssid car a prover, useful ami serviceable and efficicnt 
fenucers"that “if the said defendant nad complica with the ordie 
nances aforesaid ond had had sucn a Pender upon the car, lla 
Yende would not have been Ellicd or serlously injgureca; wiat on 
the contrary such a fender weuld ove protected and sayea the 
decensed," put tnont the defendont "failed to cosply with tne 


terms of the seid city orcinances and hed the 


if | 


2G LEOTO RUELoOKR 
the said.car an old, defective, useless and none-efflicicent Tene 


Zn, A Stags eta ae i kde os - ee a 
1 the Geceased struch it Pailed 


der*, ond "the said fonder wa 


ry 
Lent 


to work properly, whereby the wodcv ef pleaiatiftisc intcutate 
was perwitted to get under the trucks ani cther parts of the 
car and thereby the plaintiff s intentate was killed,* 

The fourth count, which sllepea defccis in the 
rondbed of the defendant, was durinys the trint withdvawn Dy an 
order of disecntinuance as to tne sume, Sede ot the Jsnstence 
of the plaintiff, and need not he further meationed. 

lt may be noted at once also thnt we aso not think 
the verdict can be susthined or the gudgment affinned, if tney 
are to rest on the fixst or seconé counts of the ccclaration, 


ve fail to see in the 


oO 


vidence justification fer a tuliel 
that there was negligence in arivinge or maneging the car, or 
Negligence causing the accident in « feilure "te ving the gong" 
Or "give any varning of the arvroach of said car," 

Wwe do not think there was sufficient evicence froia 
Wnich the jury could prop: rly hold, in foce of the adverse tose 


timony of eye witnesses, thet the motorman was, os irs, Gproule 


Says, “stooping down" at the time the sirl wes struck, the 





great weight of the evidence seems to us to snow that he was 
attending properly to his duty, that the car was not running 
at an improper rate of speed, that (even if the testinony is 


to be considered contradictory as to whetsner the gong was 


ss) 


ringing) there was no such reeson to ring the gong as to mel 
the omission to ring it negligence; that when he did have 
reason to know the danger of the little firl, ne tried to 
warn her and did everything in his power to stop the car, 

If the first and second counts were the only 
ones in tne case, we Should be compellcd to hold either tiat 
the jury should have been pereiptorily instructcd for the de 
fendant or that the verdict should have been set aside by 
the Court on the motion for a new trial, on consideration of 
the weignt of the evidence, 

The third count of the declaration presents to 
us a different question. ‘The defendant vigorously contends 
that said third count is not and nas not been a matter that 
can be considcred, since the overruling on Sevtenber 15,1915, 
(before the trial began) of a demurrer filed by the plaintiff 
to a plea of the Statute of Limitations filed by the defendan 
“to the Tnird Count of the Amended Declaration as axended,” t 
quote from the language of the demurrer itself and of the pli 
itself. The plaintiff, as the record states, "elected to 
stand by demurrer," and the gerewiant with plausibility 
argues that this was tue end of the matter so far as the 
tuird count was concerned, 

But the question involved can hordly be disvo: 
of so summarily. Undoubtedly regular sand correct forms of 
pleading amd procedure would have required some further om 
ment or some leave to file an additionel count efter the ce 


murrer in question had been overruled and election meade to 


stand by it, if the intention of the Court were {as it plaii 








yas} that the "third count of the amended declaration", not 
‘as amended," but as it was before the last amenduent, should 
stand, ‘the plea being ostensibly filed to the whole count 

as finally amended, when the plaintiff stood by her demurrer 


+h, 


to that plea there was, under the strict rules of rleading, 


Fay 


no issue of fact left on that count or any voart of it or the 
jury to try. Lut the strict rules of pleading were not fol- 
lowed. 

The count as it first stood in the amended dece 
‘laration we think would have been bad for duplicity if tested 
by a special desurrerj; but it was not so tested, but had becn 
on January 8, 1915, althouga the other counts of the anended 
declaration had been desurred to, met by a plea of not guilty 
by the defendant, and on the 2cUth of February, 19135, the plain- 
tiff had filed a similiter to said flea. 

the count as it stood when issue was thus joined 
on it has been hereinbefore fully abstracted, On April 2, 
1915, leave was given to the plaintiff “to amend the third 
anended count in the declaration Tiled in saia cause" and 2a 
paper was filed entitled in the cuuse and headed; "Amendment 


to Srd Amended Count." It procecded: 


“On page 8, last paragraph extending on page 9 
of Amended Leclaration gtrike out the following: 
Sec, 1965. FENDERS," {then follows the Sectic 


as we have before given it) 

“and insert in its place the following: 

section 2165, RENDNRS: Every person or corpo 
tion controlling, operating or owning any street railwoy in th 
city shall equip and provide each and every car used on such 
street railway with fenders, which shall be of a type and dc- 
sign satisfactory to the Commissioner of itublic Yorks and whi 
shall be securely attached to the front end of such car seo as 
to guard passengers or pedestrians from being injured or taro 
Unter the wheels of such car in cxuse of a collision or other 
cident,* 


It was to tnis "amenducnt"™ and not the “third 


Count of the Amended Declaration as jmended® that the Court 
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avnarently deemed the plea 


pleaded, for the order 
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ing fenders were made by the defendait's counsel on the grourmd 
that the tuird covuat of the eisended declarstica cas ne Loiuger 
in the case, but they were overruled by tiie Grisi Cudge. When 
the motion for 3 new trial was iieatd, Ceounse. Sor tue defend 
ant insisted om tae puint, vu the Court repided os iain trat 
the "plaintiff tried to amend the third count Sut did aet ammd 
At... The plee of the statute was sustained 23 to tus wreinde 
ment, * F # fie plaintiff did now aticapi b0 Grav ona auended 
taird count, ite simply atteapted to File an amendvent so 
the third amended count. You already had a plea of tue general 
issue to the third amended count.” After aa extended discus- 
sion the Court said: 
"There is no question tiat tne Court neld the 

third amended count of taat uste was stili in tric ease. The 

ase Was gener on that tieory wo. ® LG was assumed all 
turoug.i the onge diet the tuard anended count was an tue 
cagse,* 

After full considerntion of tne savwtcr boy the 
trial Judge ne entered the Tolluwing order GUctoosr Ls, 19233 

“On wotion of thse avtoxney Cor plisintiff tae ore 
Ger winage and envered deptenbor Lo, L¥lo, by whe Louew Ls nere 
by amended and corrected so a3 t5 read as Yoilowas: 

Gn motion of dufeciidant Gt du orderce wint tne 
demurrer of the plalutif? filed :ay 12, 1912, %3 the pica of 
tne Statute of Limitation fFaileu Apili 4, ivisc, is ayerculea, 
to wiieh ruling tue plaintiff excents and ¢1Lscits vo stenid by 
his demurrer, 

Nefendant asxa Tor judgient on tas plea of the 
Statute of Limitation Tiled Aprib 4, 21016, und that tie sult 
be dismissed os to the third ascended count filcd Uovescer Lo, 
L9G11L, @s anended April 2, LOLS, ond tne Court Cenics toe motion 
of the defendant to dismiss the suit as to third asicnded count 








filed November 10, 1911, as amended April 2, 1913, to which 
ruling defendant excepts and the Court dismisses the suit as 
to the amendment to the third asended count filed April 2, 
1913; and the Court further orders that the tnird smended 
count filed November 10, 1911, and the plea of the feneral 
issue of defendant thereto and the replication of the plain- 
tiff thereto stand, to which the defendant excervts and thnere- 
upon the defendant moves the Court to vacate the foregoing 
order, which motion is by the Court continucd,” 


November 2%, 1918, the motion lest referred to 
was denied in a "“judement order” entered on that day, which 
reads in the transcript of record oecfore us as follows: 


“Auguste .ende, Aduinistratrix 

of the Estate of Ella Wende, deceased, 
vs. Case Vo, 306 

Chicago City Rallwsy, 

On motion of attorney Tor plaintiff motion of 
deft. to vacete order of Cot. 18, 1915, denied, Hxeeption 
by deft, Notion of plff- te File additional count to con- 
form to proof denied. Exception by plff. 

Lotion for a new trial denied. ixce:tion by de 


72 


oO 


fendant, wiotion in arrest of judgment by deft, denied. Ix- 
ception by deft. Judgnent on verdict (O000, G@hree Thousand 
Dollars and costs of suit. iixcestion by deft, Avpeal pravea 


by defendant and allowed to Appellate Court, first district, 
bond 3~5500.00 thirty days and bill of exceptions in thirty 
Gays. $3cc0o," 

It may be noted here that this "judement order" 
is alleged by the defendant to be void because of the defi- 
ciencies and irregularities in its form, It certainly is 
palpably irregular in form, (suggesting some caustic words 
of the Supreme Court in Martin v. Barnhardt, 39 i11., 9}; 
but we sould hesitate to say tuat it was insufficient, es- 
pecially as a bill of exceptions in the cause recites thar 
the Court rendered judgment on the verdict against the de- 
fendant for #3000 and costs, and our Statute of Amondment 
and Jeofails provides that a judgnient shall not be reversed 
or impaired "by any infirmity in entering jud:ment or making 
up the record thereof,” 

But in any event, if suc. a sapement is affirmed, 
the cause may be remanded to the trial Court with leave to 


? 


the plaintiff to move for the correction of the form thereof, 


To return to the dis¢ussion of the pleadings anda 


‘ 





orders in the matter of the third anended count, (‘We have no 
doubt of the tecnanical accuracy of the position of the defence 
ant, that the plea of the Statute of Limitations was to the 
ecunt as finally amended, not to the final "amendment." It 
follows that the trial Judge was in crror in his rulings in 
relation thereto and to the proper technical effect of nis 
overruling the demurrer to the plea, 

put not every error in procedure justifies re- 
versal, lt is also clear to us that the plea could not have 
been good to the count as finally amended, taken as a whole, 
and that the demurrer should have been sustained to the plea; 


~ 


that the ruling of the trial Judge on it was not only undere 
stood by him to apply only to the final eamendacnt, leaving 
the count as it originally stood in the asended declnrotion 
“filed November 1G, 1911, and the plea of the general issue 

also 
thereto still in the case; but thet for ali. practical pure 
poses they were not only by the Court, but by counsel for 
both parties, so treated until the motion for a new trial 
came to be argued, The plaintiff did not offer tne ordinance 
set forth in the count under the heading Sec. 1965, but did 
offer that portion of Section 16 of the Frenchise Crdinance, 
so-called, which was also set forth in that count; and aithown 
the counsel for the defendant sepeeted to its introduction on 
the ground that “count three” was “out of the pleadings” in 
his opinion, yet when ‘the trial Judge promptly signified, as 
he did then and at all times during the trial, not only that 
he considered the third count of the declaration of November 
1Cc, 1911, in tne cause, but as presenting a very imrortant 
issue therein, the counsel for the defendant as promptly met 


that position with contentions ceritering on fenders ani the 


rights and duties of the Company under the ordinances in 








relation thereto, 

AS counsel for plaintiff notes in his arguuent 
here, the counsel for defendarit Quring the trial “offered in 
evidence parts of the same ordinance" (i. e, the iPpahontee 
ordinance") “or asked counsel to stipulate tnat parts of the 
same ordinance should go in the record for the benefit of the 
defencant, and cross-examined the witnenses of plaintirys on 
the fender guestion", “end argued the matter to the jury.® 

| Although the record does not so explicitiy state, 
it may, we think, be legitimately inferred that the “additional 
count" which the plaintiff moved on Movember 28, 1c, for leave 
to file “to conform to proof was the third count of the emended 
declaration of November 10, 1911, and that the only reason for 
the denial of the motion was that the Court held that the count 
and the plea of the general issue to it had been ocfore the 
court and jury at all times, and the cause had been tricd on 
that theory. 

Therefore, we agree with counsel for plaintiff 
that what the Court did, althougn irregularly and erroncously 
done, was merely “tantamount to allowing the plaintiff to strike 
the (proposed) “auendment® {of April 2, 1913) “from the files, 


and that the defendant cughnt not to benefit by crrors in ruling 


on pleadings and procedure which did nok in any sense surprise 
or injure it. We think the case here should be treated as the 


Court below anc, indeed, as we hold the parties bclow treated it - 
as though the Srd count of the amended declaration and the general 
issve pleaded tc it were in the cause throughout, 

So viewing it, we are brought to the only questions 
of importance and significance left in the case, namely: Wve 
there, under the allegations of the tnird count, evidence of 


Negligence on the part of the defendant to @o to the jury, from 








10 


woich the jury might find that such neglisence existed, and 
if so, was there such evidence of contributory negligence on 
the. part of Auguste Wende or her mother as to make it a mate 


ter of law that no recovery ecculd be had? 


t is true that an objection is made to one of 


fe 


me 


the three destruction’ given at the instance of the plaintiff 
because, as it is snid, "Lt assumes the neglicsence of the dee 
fendant." ‘We do wot think that it is obnoxious to this 
criticism or otherwise objectionable. 

Objections were also made to the introduction of 
certain evidence concerning the fender uron tne theory that 
the third count of the amended declaration and the plea of 
the general issue thereto were sot in the cause, it is not 
necessary to discuss then serarately, ‘hey fall if the 
count and plea are to be treated by us 98 making an issue 
in the cnuse, ‘The objections made to the allowance of cer- 
tain testimony regarding the condition of the body when found, 
‘and to the exercises. of the discr etion of the Court in allowe 
ing certain witnesses for i he plaintiff€’ to be recelicd in re- 
buttel to testify to the condition of ie fender and of the 
roadbed at the exact point of the accident, we do not con- 
Sider very significant or material, 

Returning, therefore, to the first of the quese- 
tions we have stated - “Yas there evidence under the third 
count concerning the condition of the fender sufficient to go 
to the jury and justify them in their verdict? ‘Tne body of 
the child was found uncer the fencer, he trial Judge said 
in passing on the motion for a new trial: "The ordinance was 
in evidence that compelled the Company to have efficient fen- 

— + 


ders on their cars, ‘Tnis fender did not work; the child got 


under the car apparently without any interference on the part 





11 


of the render, * # Here was 2 case where the car was going 
xceedingly slow and if the fender had worked the child could 
not have gone under the car," 

That is the theory of the plaintiff. ‘The evi- 
dence concerning the fender is that it was cf tne avrroved 
and indeed required stvle, If it did not work properly it 


was the fault of that varticular fender whicn rendered it 


4 


‘Pun serviceadle and inefficient." It was undoubtedly the 


Le 


duty of the Company.to have the fender in working order. 
Tae car was just coming from the bern end shoulda have been 
properly equipped, The position of the cefendeant is that 
the Tender was in order, end it introduced evi ence to the 
effect that this eutomatically working fender had actually 
worked as it was intended to when it hed struck the body of 


the child, ‘the "apron", that part that strikes the object 


on the tracks, had been thrown back and had caused the basket 


part of the fencer designed to pick the object from the trac: 


4 


before the whee] s could pass ove: 

lie upon the rails. It contends that the probavple reason the 

the girl's body went under it was that her hund or foot nad 

fallen into a depression vetween tne tracks, ‘the evidence, 

however, was conflicting concerning the fender and its situi 
r 


tion imucdiately after the accident. witnesses fur the pla 


tiff testified tnat the fender was nup", not "down", ofter 
accident, which auounted in effect to saying that it “nad 
to work," which indeed was the definite statement of one v 
ness, which statement, however, was stricken out by the ° 
28 @ conclusion and incompetent. ‘The same witness testif 
that he saw an employee of the defendant put the fender < 
after the accident, 


We are not called on to cay, in tris conflic 


it, to be thrown down and t 
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testimony how as jurymen we should have been affected by the 
testimony, ox te which witnesses we should have, in vrefererzce, 
imputed credibility, but only whether there wag evidence from 
waoich the jury uight as reasonable men concluds that the de- 
fencgant had failed to nave *an efficient and serviceuble fen- 
der device"on that car at taat time, and whether this was 
negligence which resultecd in the death of the plaintiff's 
intestate. ‘this question, like tat of the alles 


tributory negligence of the deceased, whichnis the next and 


last question to be considered, i5 &@ clese ane, by no means 


of the evidence and the arguments of couneel leaves us of 
tne opinion that we shoulda not be justified in cisturbing the 
verdict of the jury, assuning it to have been based on the 


issuc presented by the third count of the declaraticn, 


for the jury, the jury were thoroughly and accurately instruct- 
ea ty the Court at the inetence cf, and in the manner reguested 
by, the cefendant. Tne jury found edversely to the defendant, 
it inkered in their verdict that the found that neither of the 
parents of the child nor the child herself was to be held 
guilty of negligence proximately contributing to the injury. 
We are not doubtful that they were fully within their ripnat in 
so holding concerning the parents, Uo negligence certainly - 
cculd be imputed to'the father, who had nothing to do with 
sending the child upon the errand whics sulted so sadly, 

and we should not feel ourselves justified in helding that as 
a matter of law e mother who sends a normal child o 
for a few blocks cn a necessary houseicld errand tirough un- 
crowded streets, was guilty of negligence. Such # holding 


would affect perhsps a majority of the pepple whose household 








necessities compel them to secure su 


cnilaren, 


from their 


joe 


stance 
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As for the negligence of the child herself, it is 
a very difficult matter to exactly enuse in any cnse “the cue 
care and caution” which, na the jury were correctly instructed 
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recklessness; 


cide, not only 


ConsicGering the number, but the interest, charscter end de- 
meenor of the witnesses who testified to the various versions 
of the occurrence, 

Closes as we reparid the case, we cannot fe ol that 


we should reverse the judgment of the 
is a rdingly affirmed. But the cave 


ae 


t to 


> 


with directions 
a correction of 


Cirevit Cour 
to apply for 


+ 


sive 


re ere 





RI I A RE SEES are ed ~ 
S 


the judement 


Gircuit Court, and it 


3@¢ 25 remanded to the 
. - - ry i. 5 ay ¢ t{. 24 
leave to the visintiff 
_— Ps) « re 
iam LOrm, 
ae £ [mie Liz Dp. 











é 

122 = 204355 £ 
vd 
; 


CHAKLES 8. COOK, 
pefendent in orror, 


#) 
va, / 
f 


} 
; 
‘ i 
JACOB U,. CURRY and HARLAR -F, f } 
i 
} 
} 


BRR TR PURLOLPAL COURT 


ue GVHICAGG, 
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rete Tees ers MEE 95x Oe ee Gn Chea Oa at 
BELEVERED TRE GELUICH GP FRE COUNT, 


The defendant in error in this creuse, Charles 2, 
Coek, was the piaintiff below. ce sued tre plaintiff in errer, 
deeob ©, Curry, in the -unicipal Court of Chicage septenber 
CU, 1914, for 4564, alisged ts be due for rent on @ written 
lease, fetruary 5, 1914, ¢scob 0. Curry waa adjudged by the 
srebate Court of Cook Ceunty to ve & feeble minded bergon, ond 
Harlan b, Gurry waa Guly aprointed te be His esnservator, “aus 
thorized and regulred tea aave the esre of his pergon and ese 
tate.” fiarlan b&b, Curry duly qualified under tne appointment 
and on Pebruary Lith apreared in the cause under an order of 
Court that he sheuld se oppear and defend the causté ae cone 
servator, This order is said te be erroneous by the plaintiffs 
in error, because it did not in terms make tue conservator “ae 
party defendant.,®\/ Je think the order and the intervention ef 
the conservator were in strict sceerdance with the otatutes of 
1874 concering junatics, eto., and ecneerning Abatement, as 
construed together by the supreme Court in ceolt v. saasett, 
194 (11, 662, 

Tne cause Game aon for trial in tue Susi¢ipal 
Court before a jucge of tant Court sitting with es jury > aren 
G, 1vl4. 
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tirf and, efendant it wos develcped tiat on kay 11th Jazeob ¢ 
Curry at Alisten, savachusetts, signed a document presented 
to tim by a firm of renting agents at Allston censlating of 
George #, Taft and Norman &, Waite, ne decument was headed) 
"Hental Application and Agreement.” YThe essential parts of 
the face of the document, welen was aigned at the foot of 
anié fece, as follows: 
"Signature of apolicant, Jeu ,Gurry, .es#ee (SEAL) 
Accepted by, Saft & Ynite,Agents for the Umere,* 
are, after the date « 


“Case, dacok o, Curty 58 Lensee, * * F # & F 
Family consists of 4 adults, << children * Applied for « 
oudbte 1 = 36 Linden st., Allaton, Cwner, Cherlea &, Ceok, as 
Lessor, Kent {664 yer annum payable £47 monthly, “end to 
begin June 1, lvoy. * * * * ” * * 

Nental Agreement, 

in making the foregoing application I hereby 
agree taat upon its seceriance by the owner ior Taft and 
Waite, Agents) 1 aw to bold seid presisere for the time and 
upon the conditions specified upon tne vaek hereof, tue late 
ter being hereby made ae part of this egreament.” 


The beck of the prper was headed: 


re S AND CORDITIGNS GF MENTAL AGKELAENT,“ 


Beneath this heading, beaides conditions usual 
in s lease of an apartment, concersing underlettang, use of 
prenises, waste, repairs, etc., were tue following provisions: 


“Lessee ugrees to pay rent te sepi. 1, dewlo, in 
tie event that Leasee desires to vwacete presises at that date, 
written netice must be given to Lesser on or before Aug.i, 
1910. Yailing eo te dc, Lessee is nelden for rent until 
Sept. 1, 1911. If ieusee desires te yacets presises at Laat 
gpentioned date, wriiten notice must be given to Leaser on or 
before August 1, 1921. Feiling go ts do,  esaee is a: den 
for rent until thirty days notice ia civen as above outlined, 
to take effect on Septesber 1] in any year, but this lease 
Suel] terminate in any event in twenty years from tne date 
when rent commences, 

Yhe Leesor may terminate this agreement upon ov 
daya written notice, ty tmke effect on September 1, in any 
your mt or after cept. 1, 192O, But without waiving any 
richt of the Lessor to terminate for a brenen of any of the 
other teres ani conditions specified herein,” 


The evidence further shores thet after tae execu- 


tion of this decument, Jseob ©, Curry, wiose family at the 
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time consisted of iimself, ule wife, His son, .akley Curry, 
nis daugnter, Hlsie Curry, and ms widowed daughter, srs, 
blair, and her two children, woved into the prenises and 
took possession of the same, he lived there with the faully 
before described until April 6, 1¥11, when he, enc nis wife 
and dsughter *leie Curry left the presises and came to Chie 
eago, bringing their household goods with thea, He left in 
the preuises bis son Carley and his daugiter “ra, :lair with 
her children. ra, Hlair's household gucds were then in a 
atorage warehouse in Chicago, but were ghipred to her. 
Jacob<O, Curry when sbout te leave teld ir, eft 
that inasmuch as buginess matters culled him te Ohicags, he 
and his wife were going there; that he might be gene one 
month and he sight be gone six months, and that the rent in 
the meantime would be paid by his gon, and if it was not, 
he (Jaceb o, Curry) was perfectly gaed for it, 

Jagov Oo, Gurry did not return io the premises, 
but kis son and kre. Blair and ner children continued to ote 
cupy toe spurtments until septenber 1, 1914, Up to september 
1, 1912, the rent was peid by the gon or daughter, honthly 
bills were sent eace month to Jaeob (,. Curry, suite 1 - 46 
Linden Street, Alistan, snd the aon, br. Taft anys, “used tea 
drop in ocessionelly and either say he vas short or clse he 
would pay." From Geptember 1, 1912, to september 1, 1015, at 
which lest mentioned date Cakley Curry ond ‘re, Blair and 
facily moved out, no rent wae paid, 

tn answer to the question put to sr, Taft - 
"Will you state the cireumatencea under wideh the occupation 
of the presises censed on veptember 1, 1915, by Mr. Curry's 
Childreny"” ne answered, “They sixply soved," 

Jacob G, Curry never at any time gave o notice of 
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provisions, and no arrangement sas made by the plaintiff or 
by any one for him vith anybody but Jegob ©, Curry rerarding 
the tenancy in question. / 

The foregoing being the matters of faet developed 
by the evidence, the triel Juage incetrueted tie jury to render 
@ verdict for the plaintiff for 6564. on the verdict rene 
dered in secordance with the instruction, Judrment waa ene 
tered in favor of the plaintiff for thia ssount. To reverse 
this judement the writ ef error under our consliderstion was 
gued out. A Judge of this Court, after due consideration of 
the reeord, refused to anke the writ a supersedeas August 
7, 1914, and for the same reasons the Court now affirzs the 
judement, The points wade vy tne plaintiffs in error in 
attacking it are without merit. 

The docunant signed oy Jacob ©, Curry, which was 
followed by His taking possession of the premises, was a binde 
ing lease, It bad all the necessary ingredients for a lease, 
she phaintiff Cook, whe, the testimony of feft shows, was 
the ouner of the premises, seconted it and veted on it py 
allowing Curry to take possession end recognizing his tene 
ancy. ‘@ ratified, if ratification wes necegaury, the 
Signature of "Taft & Waite, Agents for the Cwnere.* But 
it was not necessary, under the clreusstances, that it should 
be signed by anyrody out Curry to make it binding on bots 
parties - accepted as it was by the owner. 

The statute of Frauds nas no application to the 
ease, It only requires tat tne eontract or Lense for a 
Longer term than one year must be signed by the party to be 
charged, 

Wllsaperger v. keyer, 217 i13, 2O2 5 


¥ 


Copsick v, Loomis, 165 112. Ape, 214, 
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There is no doubt in our mind ag to the validity 
of the leawe nor of the linbility of the defendent under it; 
but it may be remarked that even had the teneney been from 
month to month, es the plaintiffs in errer'ta counsel insist 
it was, Jacob 0, Curry would be liabl*s so long as the presi- 
sea were occupied by the members of the fanily that he Left 
there; for there was ne eviaence wuatever of any change of 
tenancy, it ie indeed expressly nepatived by the testimony, 

the omly other peint made by the plaintiffs in 
error ia that ‘sft and Yaite were incompetent as witnesses 
and that their testicony snould have been excluded because 
of the section of our Fvidenee Stetute which says taoat with 
certain naned exceptions no person directly interested in the 
event of a civil setien shell testify of his ow metion or 
in bis own behalf, in such eotion, when any adverse party 
defernaus ns 8 cungervateor, 

Shere is na evidence whatever that ‘aft or Waite 
was “directly interested” in this action, 

tnere was no defense to ine action sown and no 
error committed by the peremptory inatruction to tae jury, 
and the judgment io affirmed, 


APPLIED, 
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20551 


Je Ao MATHEWS, 
Defendant in Errer 


VSe ERROR TO THE 


MATTIE JACKSON, MUNICIPAL COURT 


Plaintiff in Brroer. 


aS we OY te OY SY OY 


OF CHICAGO. 


192 Te Ae 194 


FULL OPINION NOT AVAILABLE, 


2055¢€ 
Je Ae MATHEWS, 
Defendant in Hrrer 


vs 


JOHN MORAN, 
Plaintiff in Error, 


FULL OPINION NOT aVAILABLE 


ERROR TO THE 
MUNICIPAL COURT 
OF CHICAGO. 


192 Ie Ae 196 
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WIRLIAN Hy DNVANT, ) | 
Plaintiff in “rxer, | A, 
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Tae welator, furant, filed hia petition for a 
writ of sandenue cemmanding tan defendants te reatore 
him te the office of Food Inspector, With the exception 
of the nase of the relstor and of the offices held by Him, 
tne petition is a copy of tie one filed in Yrickseon ap relator 
agninst the same defendants, in wile an opinion ine tids day 
been filed. Tne preceedings in tre two casea were the sare 
and tne questions presenteé the same, For the reagons stated 
in the “rieoxsen cese, the Judgrent da tais ease is alec af} 


firmed, 
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WILLIAM B. AUSTIN, 
Pla intiff in Error. 


a ee eh 


PRESIDING JUSTICE BARNES DELIVsRED 


MR. 

Lisowan brought 
of contract and recovered judgment for 
the contract. 


verdict was manifestly against the we2 


existence of a contract, which, as 


of Liebman's 
dgecd 


closure sale under a trust 


the relation 
agreed to pay Lisbman the 
the parties avers and the other denies 
we shall consider whether 


roborates one or the other. 


Ons Watson Twicheli was the 


were situated on North Carpenter sires 
ed them with fives several trust deeds 
to sscurs his promissory notes. 
first two mortgages, 
those secured by the 
sale under the first mortgace. 


fencent to th Eefore 


or) 
~ 


secured by the second mortgage wers 


mitted by him, were included in the 


suit against Austin, 
The principal question that 

forbearance to redeem certain 

as to which 


of second and third mortgas 


amount secured by 


(called mortsac es 
Liebman that securea 


fourth and fifth. 


Lieoman 


note secured by one 
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Municipal Court 
of Chicago. 
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OPINION OF COURT. 
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claiming a oxreach 
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cees Austin 
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entering into such 


owner of the premise 


Chicago. He had encumber- 


nereafter) 


wv 


One Kenny held thoss secured by the 


by the third and Austin 
There was a foreclosure 


by Austin, but,as ad- 


of his sub- 


‘sequent mortgages, and in his answer to the bill of complaint the 


rights he asserted were under the latte 


3 


and not the former, Later, 


a contract, 


which 


there is any fact or circumstance that core. 











ghen thers was a settlement between Austin and the Twichsils, it was 
recognized that the second mortyacs had been eliminated by substitut- | 
ing ons of ths others therefor The second mortgsacé having been 
practically gatisfied by such a substitution, Liebmen, after ths force 
closure sale, had the prior lien, which,if Austin desired to redecn 
from the sale, furnished inav eyent for such a contract as Liebman 
claimed was entsred into between them during the twelve-month period 


of reGeuption which expired August 16, 1919, 


eed from Twichell's 


Qu 


To corroborate Lieoman's claim, a 


widow and son to Austin, cated October 1, 1910, anda conveying other 
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property on Harding avenue, was introduced in evidene 


ant's objection, We think it Was competent as tending to suow an 
admission on the part of Austin of an obligation to pay Liscman tus 


7 


amount of his sncomorance. 

The deed in question contains a recital that Austin is 
to assist/Tuichells in procuring a loan on the Carpenter street 
property."to tabe up the encumbrance now subsisting against sald 
property on North Carpenter street, to-wit: A Master's certificates 
outstanaings, ageregating the sua of about #3700, and a trust deed 
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cutetandinge to said Lisbman, where peing claimed to b 
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wan about the sum of $800, it oeling understood and agreed that the 
amount paid by sz2id Austin to gaid Twichell end Twichell for the 


residue of the price of said Harding avenus property is to apply upon 


lal 4 


the encumbrances of said North Carpenter strest property. 
As said decd also expressly provided that thers shouid 

be deducted from thepurchase price of the Harding avenues yroperty csr 

tain sums including the amount due cn Austin's two mortgeges on the 

Carpenter street property, and as such arrangement for ineir satis- 


faction left Liebwants as the only encumbrance on the Carpenter street 
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lot to which ths residue cf said purchase price could te applisc, tus 
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paipsble inference from ths above recital ie that Austin was 
ested in providing for the se tisfaction of the Liebman encumbrance. 


If not under obligation to do so, it ic difficult to comprehe nd why 
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such @ provision inserted in th 
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n eGniession 9f such an obligation end tended to sucport Lisbman's 
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claim of a contract imposing it. There is nothing ambiguove about 
the provision, nor does it conflict with any other part of the deed; 
nor is thsre anything in the rscord warranting a different conclusim 
ag to its meaning. With such adwission acainst Austin's own interest 
tending to support Liebman's version we would not oes warranted in 
holding that the preponderence of the evidence was manifestly against 
the verdict, 


No points of law are raised that call for discussion. 


uv 


It is claimed that the contract comes within the statuti of frauds; 


¢ 


but, if applicable, it was not pleaded, As to 4 coneidsration for 


mise not 


re 


the contract, there can be no question that Lievman's pro 
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to redger. the property wae 2 sufficient consideration to support 


ras 


sible rulings 
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Austin's promise ‘to pay the debt. We find no 
on the admission or exclusion of evidence or prejudicial errors in 
the statements of pleintiff's counsel to the jury. As to the ques- 
tion of a duty on plaintiff's part to reduce the camaces, even if 

it could be said to exist on the state of facts presented, it 28 in 
no way raised in the record, either by instructions given or refused, 
or otherwise, The judgment must, therefore, be affirmed. 


AFFIRMED. 
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PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in «rror, 
Error to 


Vs. Criminal Court, 
Cook Countye 
NELSON KING, 
Plaintiff in #rror. 


WR. PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


The record herein shows an indictment against plain- 
tiff in error containing two counts, one charging the obtaining 
of {30 by means and use of the confiasnce game and the other larceny 
of that sum, the waiver of the "felony charge" by the People, a plea 


of "not puilty of obtaining money by false oretenses," a waiver of 


jury trial by plaintiff in error, and an order adjudging the dé 


v 


fendant guilty of the crime of obtaining money by false pretenses 
upon ths indictment in the cause and a plea of suilty, and sen- 
tencing him to the house of correction for one year. 


The mere statement of the record is sufficient to aise 


close the illegality of the conviction, The waiver of the "felony 
tt Sd a Bas that. 
charges" eliminated both the charce of a conriacnce gare and/of grand 


larceny, and left petit larceny as the only included offense for 
which the defendant could be tried under the allegations of the ine 
dictment. 

The plea of not guilty was to an offense not charged 


nor included in the indictment, and hence one which the court had 


no jurisdiction to try, and, therefore, one for which it could not 
have sentenced the defendant even had he pleaded cuilty thereto as, 
contrary to the record, is wrongfully recited in the order of con= 
viction. 


REVERSED AND REMANDED, 
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543 = 80876 CHARLES B, STAFFORD, 
ADOLPH J, SABATH, 
HARRY C. LEVINSON and 
ALBERT SABATH, doing business as 
SABATH, LEVINSON & ST FFORD, 
VS. 


BARBARA VACEK, ANNA VACEK 
and HATTIE VACEK, 


MR, PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


On October 5, 1914, there was filed in this court a 
transcript of the proceedings had in a case in the Municipal Court 
of Chicago, entitled as above, and the case was docketed, designat- 
ing the parties respectively as appellants and appellees; but said 


transcript does not show that an appeal was taken hence a motion 
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was made to dismiss the cause for wa 
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the parties who were plaintiffs below and against whoni judgement was 


rendered obtained leave to and did file an additional transcript of 


proceedings, but it, too, fails to show any order allowing an appeal. 


It differs from the original transcript in that it shovs in the order 


as 


for judgment, entered March 7, 1914, a provision for filing a bond 


Gitional order entered 


Pp. 


and a bill of exceptions, and contains an @ 


March 30, 1915, since this court eranted leave to file an addition 


al record, which reads in full as follows: 





"This cause coming on motion of attorneys for the plain- 
tiffs, and the court being fully savised in the premises, it is 
hereby ordered that the following order be entered sune oro tune 
as of the date of final judgment in the above entitled cause, @p~ | 
peal prayed and allowed." - | 


Whatever this may mean, there being nothing in the 


recora to show en appeal was actually prayed and allowed within the 





time prescribed by statute therefor, this additional order Wes wholly | 


unauthorized and tantamount to the court's allowing an appeal more 
than a year after one could be allowed by statute. In other words, 


the court attempted to enter on March 30, 1915, more than a year 
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GFORGE CTUDTMANN, 
Defendant in Error, 
Error to 
VS. Municipal Court 

of Chicago. 
UNION GROVE CRFAMERY COMPANY, 
a corporation, 

Plaintiff in Error. 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


On March 7, 1914, George Studtmann, plaintiff, commenced 
an attachment suit in the Municipal Court cf Chicago against the 
Union Grove Creamery Company, a corporation, defendant. In his 
affidavit for attachment plaintiff alleged that defendant was in- 
debted to him in the sum of ®539.16, "for the value of goods sold 
and delivered during the years 1913 and 1914, and upon an account 
etated on the 6th day of March, 1914," and that said defendant "is 
about fraudulently to conceal, assign or otherwise cisrose of its 


property or effects, so as to hinder and delay its creditors." 


The attachment writ was served on the defendant and certain person- 


al property of the defendant was attached. The defendant gave a 
forthcoming bond for $1,200, and the property attached was return 
ed, and defendant entered a general appearance. In its affidavit 
of merits the defendant alleged that plaintiff's claim was incor- 
rect and excessive and that there was no account stated on March 

6, 1914, and denied that on March 7, 1914, or at any other time, 
defendant was about fraudulently to conceal, assign, or otherwise 
dispose of its property, etc. The case was tried before the court 
without a jury, and on March 23, 1914, the court found the issues 
as to the attachment and as to the merits against the defendant and 
assessed plaintiff's damages at %538.16. On the sa@me day the . 
court adjudged that the attachment be sustained, that plaintiff 


have judgment on the finding against defendant for said sum of n 


$538.16, and that a special execution issue, to the entry of which 





judgment defendant excepted and subsequently sued cut this writ of 
error. 

We think that the evidence clearly shows that at the time 
of the commencement of the suit the defendant was indeoted to 
plaintiff in said sum of $538.16 for certain merchandise thereto- 
fore sold and delivered to defendant. 

As to the attachment issue we have carefully examined 
the stenographic report of the proceedings at the trial and we 
do not think that the evidence sufficiently shows that at the time 
the suit was commenced, or at any time, the defendant was about 
fraudulently to conceal,assign or otherwise dispose of its propere 
ty so as to hinder and delay its creditors. No useful purpose 
will oe served in here giving a summary of the evidence. We deem 
it sufficient to say that the trial court was not warranted under 
the evidence in adjudging that the attachment be sustained. 

Accordingly, the judgment of the Municipal Court, where- 
in it was adjudged that plaintiff? have judgment against defendant 
in the sum of *538.16, together with costs, is affirmed, but the 
judgment of said court, wherein said attac ment was sustained, is 
reversed. The costs in this court will be paid one-half by plain=- 
tiff in error and one-half by defendant in error. 

AFFIRMED IN PART AND 
REVERSED IN PART. 


Finding of Fact. We find as a fact that the defendant, 
Union Grove Creamery Company, was not about fraudulently to con= 
ceal, assign or otherwise dispose of its property so as to hinder 
and delay its creditors at the time of the commencement of th 


suit or at any time. 
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FRED E. JAHP, - 
Defendant in Error, 


Irror to 
Municipal Court 
of Chicago. 


VS. 


THE ELITE LIVERY, a corporation, 

and SNYDER TEAMING & TRANSFER 

COMPANY, a corporation, © 
Plaintiffs in Error. 


MR. JUSTICE GRIDLEY DFLIVERFD THE OPINION OF TH™ COURT. 


Fred E. Jahp, plaintiff, brought suit in the Municipal 
Court of Chicago, against The Elite Livery, a corporation, and 
Snyder Teaming & Transfer Co., a4 corporation, hereinafter called 
Snyder Co., to recover the amount due on a promissory note, pay- 
able to plaintiff and signed by The Elite Livery, per W. A. Snyder, 
president, as maker, and endorsed by said Cnyder Co., per We A. 
Snyder, manager, as guarantor. At the time of the trial, before 
the court without a jury, it wae shown that the sun of $309.99 
was due plaintiff, and the court found the issues against the de- 
fendants and assessed plaintiff's damages at said sum and entered 
judgment for %309.99 on the finding. 

It was urged in the trial court that the defendants, 
severally liable upon the note, were improperly joinew in the suit, 
and it is here cortended the court erred in entering judgment 
against both defendants. There is no merit in the contention. 
(Secs. 7a and 7b, chap. 98 Hurd's Stat. I1ll.,; Schoepfer v. Tommack, 
97 Ill. App. 562, 567.) 

On behalf of the defendant, Snyder Co., it was also con- 
tended in the trial court, and it is here contended, that it was 
not shown that said defendant's manager was authorized oy the 
board of directors to guarantee the note, or that said defendant 


received any consideration therefor, and hence the act was, ultra 


vires and said defendant is not liable. This contention is also 











without merit. It appears from the statement of facts in substance 
that a petition in bankruptcy was filed against The Elite Livery, 
of which corporation said ¥, A.’ Snyder was president; that plain- 
tiff was one of the creditors of The Elite Livery, and filed his 
claim in the bankruptcy court; that prior to the filing of said 
petition, and within four months, The Elite Livery had sold and 


delivered to the Snyder Co. all of its movable property,and a bill 


of sale evidencing the transfer was recorded; that the wife of W. 


i) 


F 


A. Snyder was the owner of all the capital stock, excepting two 
shares, of The Elite Livery, and was also the owner of all of the 
capital stock, excepting two shares, of the Snyder Co.; that the 
creditors of The Elite Livery charged that the transfer of said 
assets to the Snyder Co. was fraudulent and void as to them; that 
in the bankruptcy proceedings a compromise settlement was effected 
whereby it was agreed that, in consideration that the Snyder Co. 

be permitted to keep said assets so transferred to it by The Elite 
Livery, the Snyder Co. would guarantee the notes of The Elite 
Livery given in settlement of the claims of the creditors of The 
Elite Livery; that thereupon The Elite Livery executed the notes 
and the same were endorsed and guaranteed by the Snyder Co., and 
the latter company kept said assets so previously transferred to 
it; and that the note sued on was one of said notes. It thus ap- 
pears that the Snyder Co. received a consideration for the guaran- 
tee of the note sued on, and it was not’ necessary in view of the 
evidence that there be a resolution or vote of the board of direct- 
ors of the Snyder Co. authorizing W. A. Snyder to endorse and guar- 
antee the note. (Atwater v. American Exchange Bank, 152 Ill., 605, 
620.) And the Snyder Co. is not in a position to invoke the de- 
fense of ultra vires. (Eckman v. Chicazo, B. & Q. Ry. Co., 169 
Ill. 312, 322; Kadish v. Garden City Association, 151 Ill. 531, 
538. ) 


Counsel for defendant in error here urge that this writ 








j= 


of error was prosecuted for the puroose of delay, and ask that 

the judgment be affirmed with statutory damages, as provided by 

section 23 of chapter 33 of the Illinois Statutes. We are of the 

opinion that the writ of error was prosecuted for delay. ny con= 
anc 

tentions of counsel for plaintiffs in error were untenable/ de-= 


void of merit, ard a reversal of the judgment could not reasonably 


have been hoped for, and under such circumstances damages for de- 


ion 


lay may be properly assessed by this court. (Town v. Alexander, 


eo 


185 Ill. 2854; Potter v. Leviton, 199 I11. 93, 95; Grossman v 
Cosgrove, 174 Ill. 383, 384; Calumet Street Ry. Co. v. Lewis, 168 
Ill. 249, 250.) 

The judgment of the Municipal Court is affirmed, and in 
addition to the judgment for costs the clerk will enter judgment 
against the plaintiffs in exper, in favor of defendant in error, 
for ten per cent. of the amount of the judgment recovered in the 
Municival Court. 


AFFIRMED. 
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THE WILLIAM HERELY COMPANY, 
a corporation, 


) 
) 
Defendant in Error, -) 
Error to 
VS. | Municipal Court 
: of Chicego,. 
THe ELITS LIVERY, a corporaticn, 
and SNYDER TLAMING & TRANSFER ) 
COMPANY, a corporation, 
Plaintiffs in Error. 4 


a 


MR. JUSTICE GRIDLEY DELIVERED TH OPINION OF THE COURT. 


The facts of thie case sre the aame as in that of 
Fred E, Jahp ecainst these defendants (in which cass, No. 20441, 


an opinion hes this day been filed), except that the note here in 


wn 
5 
KR 
B 
Cc 


question is payable to Willios Hsreiy Company. This case wa 
tried befors the court without a jury, and the court made ths same 
finding and entered judgment against the defendants in the same 
amount, viz: $50,399, as in the Jahp case. The sans contentions 
were made in the trial court, and are wade in this court, by counsel 


scision of this court will bs the sane, &S 


(or 
on 
eo 
@ 
Q,. 
ia 


for defendants, and 
in the Jaho cage. 

Accordingly, the judgment of the Municipal Court is 
affirned, and in addition to the Judgment for costs the clerk will 
enter judgment acainst the plaintiff in errer, in fevor of dsfenc- 
ant in error, for ten per cent. of the amount of the judement re- 
coversd in the kunicipal Court. 


AFFIRMED. 
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JOHN D. CASEY, Administrator 


of the Fsatate of Julia HK. 


Dickinson, deceased, 
Appel 
VS. 
CHARLES DEINET, 


GRIDLEY DEL 


APR Ls 1915 
) 
lant, ’ Appeal from 
) Superior Court, 
j Cock County. 
) 
) 
llee. ) 
IVERFPD THE OPINION OF TEE COURT 





On June 37, 1911, John D. Casey, plaintif?, as ac 

istrator of the estate of Julia M. Dickinson, deceased, Urought 

suit in the Superior Court of Cook County against Charlies 

defendant, to recover damazes in the aum of $10,000. The 

ation, filed July 14, 1911, consisted cf three counts. The first 

count alleged in substance that, on February 11, 1°11, Jdcfendant 

wned and had the management and cortrol of premises known as No. 

6927 Stony Island avenue, in the City of Chicago; that it was de- 
fendani's duty to keen and maintain said premises and the porch 

and railings in a aafe and sound condition so that porticns of the ’ 

ati +: 

poren and railings would not give way ani allow people rightfully 


aa 


Pans 


in and upon 


intssiate; 


ly and vwronsfully permitted 


ings on the third floor to 


+ 


game, in an uns 


defendant knew cr by the 


o a) 


of which 


dal 


4 


khown, and facts 


while plaintiff's intest 


0) 


exercisins due cere for her 


aw 


on saig porch on said third 


aforesaid condition, gave way and plain 


ha 


id premises to fail, more 


; 
rewnain, 


6 
A” 


articularly plaintiff's 


e) 
« 


neglizent- | 


duty, 
said 


ma 


CAs 


norant ; 


an dad 


in the cours: duties while 


own 3i against the railing 


o 


floor, said railing, because cf its 


ntestate Fell and 


's 
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received injuries, in oonsequence of which she died on February 
21, 1911, ete. The second count contained substantially 
allegations ac the first count. The third count alleged in sub- 
stance that it was defendant's Guty to keer the railings on the 
side of the porch on the third flocr of said Wullding safely fas- 
tened and nailed so that eaid railings would not fall and give way 


and cause people rightfully in and upon the presises, more particu- 


5 


larly claintiff's intestate, to fall; that defendant, not regarding 


fu 


his said duty, negligently maintained and kept said railings in an 


unsafe and imrronerly fastened cendition, which facts aefendant 
knew or by the exercise of due diligence could have knovn, and of 


which facts plaintiff's intestate was entirely ignorant; that while 


et 


plaintiff's intestate, on February 11, 1°11, wae leaning against 
the railing of the said perch on the third floor and was in the 
exercise of due care, etc., oy reason of the unsafe and insuffi- 
cient fastening of said railing to the uprights and building, the 
railing gave way, causing plaintiff's intestate to fall, etc. De- 
fendant filed a plea of not guilty. 

The case came on for trial, December &, 1913, vefore the 
court and jury. Plaintiff's evidence was to the effect that plain- 
tiff's intestate, a married woman and the mother of five cuildren, 
had been accuetomwed to assist a tenant, named Mrs. Schubert, liv- 
ing on the third fleor of said premises, in housework; that cn 
February 11, 1911, the deceased had been working for Mrs. Schubert 


during the entire forenoon; that at the time of the accident de- 


2 


ceased was leaning over the railing ef tha rear porch on said 


” 


third fleor engaged in shaking a rug, when a portion of the railing, 
aoout three feet long, gave way and she fell, for a distance of 


about twelve feet, upon the roof of an adjoining tin shop, receiv- 


upon an examination made immediately following the accident 1% was 


found that the ends of said railing where they were fastened to 








the uprights were rotten and decayca; that the railing had been 


loose and insecurely fastened Ter abous one month prior to the acci- 


3 


therewith 


~ 


shat said porch and stairways in sonnection 


roy 


dont; an 


G 


were used as a means of access from the ground to thesapartnent of 
Mre. Schubert. 
At the concluvion of nlaintiff's evidence, on motion of 


the defendant, the court orally jnotructed the jury to find the 


ry 


defendant net guilty, not tecause of the ineufficisncy of the evieg 
dence, but upon the grounds, oo orally ataied by the cqurt, that 
"ihe declaration contains no ellegation of any focte from which 
the court can conclude that rlaintifi'ts intestate was lanfully 
upon the premises in questicn or that the ds 
duty,” end tha the declaration does not state a causes oF action. 
In accordance with the court's instructicn, to the giving of which 
plaintiff excepted, the jury returned a verdict of not guilty and 


judgment against the plaintit? for corta wae entered. To the en- 


—~ 4? 


4 


try of this judgment plaintiff excepted ana prayed end perfected 


this appeal. 


To the declaration in this care th fandant aid nov 
demur, but filed a plea cf not guilty. Having vleaged ta the 


merits we do not think that the sufficiency of the declaration 





can be teated in this manne and we are of the opinion that the 
trial court erred in go instrueting the jury and in entering the 
judgment. (Klofski v. Reilrond Suoply Co., 695 TL1. 146, 150; 

Swift & Co. v. Rutkowaki, 182 Ill. 18, 23; fell ve. Fisk, No. c0c75, 





ocinion by this court, filed January 26, 1915.) Furthermore, the 
oral inetruction to find the defendant not guilty was a vicla 


NZ Y 


o? section 73 of the Practice Act. (Daily v. Eoudreau, eel bo ee 


The judgment will be reversed and the enuse remanded for 
a new trial. 


REVERSED AND REMANDED. 
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E. DeLUE & OO., a corpora~ 
tion, 
Defendant in Error, 
Error to 
Municipal Court 
of Chicago. 


vs. 


D. D. SPEAR, 
Plaintiff in frror. 


MR. JUSTICE GRIDLEY DELIVZRED THE OPINION OF THE COURT, 


On May 21, 1913, E. DeLue & Co., a corporation, brought 
suit in the Municipal Court of Chicago against D. D. Spear, defend- 


= 
7 


ant, ona written agreement, as follows: 


"Chicago, June 7, 1911. 

"I, D. D. Spear, hereby asree to rent the second floor of 
3847 Cottage Grove from June 14, 1611, to April 30, 1915, from 
E. DeLue & Co., for $40 monthly rental from June 1, 1911, and 
sien a lease for same, In addition I agree to pay #250, in cash, 
$5 at time of Signing this contract and balance of 3245 on or 
before June iz, I9il, 

(Signed) PD. D. SPEAR, 
BEB, DeLUE & CO., 


Incorporated, Seal. 
Chicago, Illinois.’ 


5 


In plaintiff's statement of claim it is alleged that 
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its claim is for money due from cefenuant as r 
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breach of aaid written agreen: that defendant occupied said 


ims 
@ 
rs 
ct 
x 
Pg 
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second floor of the premises until some time in the month of June, 
1912; when he vacated the same; that the same stood vacant during 


the month of duly, 1912, and up to and including the month of April, 


J 


1913; and that there is due plaintiff thereunder the sum of {40 per 


C 


month for 10 months, or #400. It is also alleged that plaintiff 
has an additional claim against defendant for $350, for 10 months! 
rent for the third floor of said oremises covering the months of 
July, 1912, to April, 1913, both inclusive; that the rental acresda 
to be paid for ths same by defonsent was the sum of $35 cer month; 
and that defendant went into possession but afterwards, in June, 


1912, moved out and the same stood vacant during the entire period. 


a 





Some of the @efensss s3t forth in dete sndunt's affie 
davit of merite arg in substance (1) that unc-r the provisions of 
said written ecreement plaintiff? was to furnish a written lease 
for the premises but that the sane wae not sxgcuted; (7) that ase 
fendant did not either occupy said third floor of the premises or 
‘enter into a verbal leass therefor with plaintiff, end (3) that each 
of the several supposed promises in pleintiff's etatement of cialis 
mentioned was an agre¢ment mot to be perforned wi of 
ons year from ths waking thereof, and no memorandum thersof in wed 
ing was signed by the defendant,or by any person thareunto by hin 
lawfully suthoricze 

The case was tried before court and jury, and at they 
conclusion of all the evidencsa the court directed the jury to ree 
turn a verdict in favor of plaintirf in the sur of *455, upon which | 
verdict judgement arainst ths Gafendant was-entered, The court held 
that the sum of $400 was due plaintiff under said written agresaent 
of June 7, 1911, and £65 for one month's rent for the third floor 
af said premise 

It aonears from the evicence, in substance, that age 


fendant was the preaident and crincinal stockholder of the Reval 
+ - ~ aw 


ed 
¢ 
3 
a 
(a) 
= 


Het Company and that he rerson galiy signed said written af 


‘June 7, 1911; that during the month of June, sli, he paid plaintiff 
the sum of $250 xentioned in s3ic acreemant, also paid claintiif 


a 


the sum of $40 as rent for the gecond floor for said month of June, 
moved into said sseond floor end continued to occupy the same, and. 


paid #40 each conth as rent therefor, until the month of Juns, 101 


x F 

when he vagated caid second floor, that shortly after be moved in, 
} 

and during the month of Jung, 1°11, the ergcident of plnintiff pre- 


pared and oracented to dofendant for his ei 





for said second floor, butthat cet andant refused to sifn the shis, 


eaying, "we have an agresnent; that ought to be gooa enous gh," and | 


said lease was not signed, but asfendant continuec to cay, and 
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leintiff received, said monthly rent as it fell due; that in Decem- 
p ’ > 
ber, 1911, it was verbally agreed betvesn the parties that plain- 
2 a re reel bay 
tiff would,leass to defendant the third floor of said premises at 


a rental of $35 per month and until April $0, 1913; that defendant 


noved into said sscond floor and ccntinued to occupy the sare, and 
paid the monthly rent therefor, until the month of June, 19l¢c, when 


Ls 


he vacated said third floor at the same time he vacated the second 
floor; that the rent for the month of Juns, 1912, for both floors 
was paid; and that during the month of Juns, 191é, defendant called 
on tke president of plaintiff and stated that he dseired to move 
the location of his business and proposed that he should pay piain- 
tiff 3 months! rent in considsration that plaintiff cancel the con- 
tract or leass, which proposition 
of plaintiff testified that no written notice was given plaintiff 

by dsfendant of the latter's intention to vacate the third floor of 
seid premises, and that after defendant movea out of the premises he 
advertised both of said floors for rent and employed a real sstate 
agent in the endeavor to re-rent the fioors, but that the same re- 


wained vacant until after April $90, i9ls. 
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of June 7, 1911, did not amount to 
floor of said oremises, and that the court was not warrented under 
the evidence in instrmmeting the jury to return a verdict in favor 

of plaintiff in the sum of $435, We cannot agree with counsel. We 


think that said aereement contained all the essentials of a valid 


and binding lease and under the fucts shown a tenancy was created 
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rio 


in said secend floor of p 


io7 
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Set 
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eémnises for the py: 


cluding April 30, 1813. (Tllinois Life Ine. Co. v. Beifeld, 104 iad 














App. 586, 585; Eradley v. Metropolitan Music Co.,é% Linn. 516; Holley 
v. Young, 6€ Maing, 520; Chensy v. Wewberry, 87 Cal. 125.) And we 


do not think the fact that defendant refused to sign a formal lease 
after he took possession of said secord floor renders said written 


agreement any the less binding. (Eredley v. Metropolitan Music Co., 
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ANTON FUERST, ) 
Defenisnt in brror, 
Arror, to 
VB. ) Mundicing1 Court 
) of Cnicage 
OSCAR STONE and HERVAN SALesSers, 
Plaintiffs in Zrror. 
— © 
2 a 
whic : - ; 
STATEMENT OF THE CASE, The visiniiff, Antos Fuerst, 
in his original atatement of cluin, filsa cn December Ho, Leld, 
allisgsd that his claim against Oxcer Stone ana aernan Salzbsreg, ds 
a? 
fendants, was upon an "account gtated between the purtiss™ sbout 
June Cee 2O7% * ‘ie Wate eee, ee, er ee Oy Ro ws ary, San Shed Tan wi 
une ov, G1, for Yave, oF Woren & Ount Ged ASG o8sn pul, 126ViIn 
. ~ ‘ ama drew * ‘ s “! " Tee een e 
@ balance Gue of $75. To this statemsnt of claim tho Uvionaanes 
filed en affidavit of merits in which it was allepes that tasy were 
not ingeoted to plaintiff in any sum, but that on the contrary pis 
a : 
+ = s ae * Ys £ is ees ~ Ge eyyr e 1 a. Pa 7 4) 
tiff was indebted to them in ths sue of Geb, that poout June ov, 


APR 13 195. 








then a certein building on best 6th street in Chicege, the gun | 
of $4,600, upon payment to hir of $109 for hie servicss to us rene | 
| 
dered procuring said building; that defendants acres to curchase | 
said building for said sum of $4,800 and thersupon sid rlaintiff 
G85 with the undsrutanding that if cleintiff procures gp.id buiiading 
for the: gefendants sould pay plaintiff, the aiditionel sum of $75, 
but that if plaintiff did not procure suid building plaintiff would 
aturn te defendants seid sum of a5; and that defendants were ready, 
willing and able to purchase said cubidine for said sun of 74,860, 
but that nleintiff was unable to procure ssid buildins: and has not 
returned to defendants said sum of #25. The cefendants also filed 
&@ statement of clsin for seteoff for ssid #25, To this claim of | 
set-off pluintiff filed an affidcevit oi marite in which plaintiff 
S 2dmitt thet said sum of $25 was so paid plaintiff, and that the 
j 
- © rty on West 2éth street wes not delivered by p leintiff to de= ] 
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i er 4 . = ae ee Soe ad a afta 
fendsnts, but plaintif? alleged that said cum of ¢235 was aftere 


yarde, at the request of defendants, "applied uron a prior indstt- 
edness of defendants to plaintiff of $100." 

Uson the above statements of clains anc anavers there= 
to, the cause cane on for trial, arch 5, 1014, befors ths courr 
without &@ jury. Bsfore the trial was concluded plainti 


G, 1914, filed an ewended statement of claim in which he seemingly 


aBandoned hie claim for an eccount stated, and in whicn he alleged 


that about May 1, 1913, defendants promised to pay piaintiff, “acte 


ing ag a sslesren for Joseph Streska, reali estate brokcz in the City 
of Chicago," the cum of $200 for "ooking up for whem uny read sotute 
bargain which should be approved by ther and put through"; thet 
plaintiff did look up and put through with Gefendants' agoroval & 
"real property vergein from ona Aivis Slunecko™ and dsfentantis coe 
cams indebted "to plaintiff's principal" in the sua aforssaid, which 
sum defendants refuse to pay; that plaintiff "ie the actuer bona. 


fide owner of aforesaid claim, eams having been duly assigned vo 
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him aoout Juns 30, 1913"; and that there 
aefendante the sum of $75. 
fo this amended statenwent of claim the detsncent, 

Salzberg, filed an affidavit of wevitson behalf of both defendants 
in which he alleged that plaintiff did not yerform any services for 
defendente at their request, thet plaintiff ic not a licenssd broxs 
as required by thea Chicago Codes, sections 19S-198 inclusive; that 
plaintiff was not acting as 4 saleenan for Joseph 


ting said real estate transaction bstween defendants ana gaia Alois 


Slunecko, and thet said Streska was not alicensed real estate orexsr 
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in Chicago; that in the transaction referred to 
the asent for said Slunscko and not for defendante; that the elisged 
claim of said Streska against defendants was not aesignea to plain- 
tiff; and that plaintiff is indebtei to Gefendants in the sum of 
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5 for cash paid as more fully set forth in defendants! clain of 
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arainst defendants and assessed plaintiff's denoges at £75, and 


entered jucdoment against defendants on the finding. 


UR. JUSTICE GRIDLEY DELIVGRED THe OPINION OF THE COURT, 


plaintiff and defendents entersd into a written contract whnsreby 
it was agreed that if plaintiff could procure the sais tu defendants, 
for the sum of $4,800, of certain premises, 3615 West 26th etreet, 
Chicago, defendants wouid pay the ownsr of ths oremises said sun, 
and woul. elso pay vilaintiff $100 ss commission for negotiating the 
sale. Defendants edvanced to pleintiff $35 to aprly on said commis 
sions, Plaintiff was unsbls to bring about tho sals, and defendants 
emanuded a return of caid $25, but pleintiff refused to return the 
same, claiming that it was to be applied upon a prior incebted 
of defendants to plaintiff o -100. It further appears that on 
May 30, 1913, a contract was signed by Alois Slunecko and defendants, 
whereby Slunacko acreed to sell and defendants agreed to buy the 
premises at 3625 West 26th street, Chicazo, at the price of $16,000, 
end it was further a 
by defendants $100 shovld be paid the "vendor's broker" for thes 
services in procuring ths contract. Plaintiff’ acted as the broker 
for Slunsecko, tha vendor, and the tranefer was nede and Slunecko 
paid plaintirf 2100. There Was no provision in the contract for 
the paywent by defendante of any broksrage fese to claintiff or to 
any.one else, And both defendants testified that ¢t 
ed plaintiff or any one else to pay eny sum for commissions in their 
transaction with &lunscko. Plaintiff in his amended statement 
Claimed that about May 1, 1913, the defendants promised to pay hin 
$100 for looking up any reel estate "bargain" which should be ap- 


proved by them and put through, and he testified to that effect, and 





elso thet the Gluascxo propsrty wae such a bargain. 


r 


m+ 
HOR 


ants denied that they made any such Dpromiss to plaintiff 


tine. 


Plaintiff, in his said amended statemen 


= 
a 


asfende 


at any 


claimed that when said allered gromise was made by cefendants he 


was acting ae a salessen for one Joseph Stresxa3, and that on the 


consummation of the Slunecko transection ths defandants becama ine 


dsbted in the sum of $100 to "plaintiff's principal," 


Streska, which sum defendants refuse to pay, anc the 


. 


the owner of said claim, the sams having been duly as 


It thus acpears that plaintiff is suing dsfendants, 


originel cisim of his, but as the assignee end owner of 


aotion of his prrincival, Joseph Streska, But ve find 


in tha transcrint before us showing any cisin of Joseph str 


against defendants in any cum, or that any such claim 


» 


signed by Streeka to pisintiff, It wae necessary for 


before he couleé recover on his claim, aa fTinnlsy sts 
ed statement, to show an incebtedness of defendants 
an assignment of the seme by Streska to plaintiff. 
Illinois Stsei Co., 162 Tl]. App. 461, 465; 4 Cye., 
more, one of ths defenses, as stated in defendants! 
merits, was that neither plaintiff nor Streska wes 
estate broker, and it sas not shown that gither had 


th 


@ 


Gity of Chicago, although 1% ar 


the real estate business in eaid city. And, in our 


fincin: 


oe 


Clearly appears, both by pleintiff'e admisrion an his 


‘Gefendante! claim of set-off and by the evidence, that 


insected to defendants in the sum of 


@ 2 
Tors 


end judgment are not supported by the evicence. 


The judcment of the Municir pal Court will oe 


and juagmeat will be entered here for $25 against Anton 


favor of Oscar Stone and Herman Salzvsreg. 
REVERSED AND Dddeey SN 


—_———— 


—— 
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JERE. 











Findines of Fact. We find 2s facta that at no tine 
pe LE Ee ee A 

subsequent to May $0, 1913, did Joesph Streska, or the plzintiff, 
Anton Fuerst, have any claim in any emoun acoinst the defendanta, 


Oscar Stone and Herman Salzberz, for services or for dDrokcrace come 
Missions; that Streska at no tias assigned any olaim or chose in 
action against defendants to plaintiff; and that defsndents arse not 


indebted to plaintiff, individually or ee aesignee of Straskea, 
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MARGARPT F, SLOScon } 
Appellant,  } 
\ Aerneai Prom 
VS. j Sucerioer Se ae 
\ Sook County. 
MARTIN H, “Loccon, } 
Appellee. } 
y 
OPATPUENT OF THR CATE, This ie an apeeal from a adeoree 


of the Superior Court of Gook Counvy, entered Maren 9, 1914, dis- 
migaing the arended bill of Margaret BE. Cloason, complainant, fer 
want of equity. This bill, filed Beconper BG, 1913, was in th 
‘nature of a bill of review, ond complainant prayed that a decree 
of divorce, cte., entered by the said fuperior Court in her faver 
on April 30, 191e 3 set aside. Esr orisinal bill was filed on 
March 16, 1€13, to which defendant demurred and the demurrer was 


sustained. 


£2: 
o 
| ad 
~ 
tered 
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The smended not sworn to. 





alleged in substarce that on fugues Li, 1809, she was lawfully 


ee - - - 1 ¢ a re Tea anaerin: tant ~~ Tha pak Z 
married to the defendant atl Renosna,  1seensin, that on March 14, 
1918, defendant, by his crus] tresbeent hereinefier mentioned, ana 
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by the “threats anu your oratr 
to file" in the Surerior Court of Cook County a bill for udiverce 


againut dofendant on the zround cf extreme and rep ented cruelty; 


time both partics ware present by 4neir selicitors & complainant 
festified in orsn court to the acta of erus! an 266 forth in 
said bill; vket the triad resulted in 2 dseres, "rrocured at the 
instance of the defendant" on April 50, 1912, nioh purported to 
dissolve the aaid marriage; that coxolainant begs lesve te refer 


ic said pretended decree, etc., ami ‘to make aadid decree and all 


orth here in at 


ct 
- 
z 
3 
~ 
2 
“nee 
on 
rs 


of the proceedings a part hereol, a6 


length"; that said prehended deere ordered that complainant should 








receive $1,800 in full of all alimony, 7550 for solicitor's fees 
and $150 for certain incidental expenses, which amounts "were 
paid and the records were satisfied in open court"; that cut of 
the amount received by complainant she was com 
to the amount of $500 incurred prior to the entry of the deoree 
and that a portion of the remainder has been enent in paying doc- 


tor's bills and defraying neceasary living exrenses. 
a] we - 


n the h paragraph of the bill complainant alleged 
that the filinz of said bill for divoree, and tie proceedings had 
wo 2 rs re 
th an P+ hi wes Pe en ang. <% nArt acd ’ “5 Riese Ne ts aes Saas 
nHereacte x cu ming ting 10 Sa dw PuUCpPSTueocn © Gee: roc, re os Now agGr L12@¢6eG 


and voluntary act and deed, but was done at tie instance and was 
? 


SS ana unaus inf luencs 


brought about by the fraud, ccercion, du: 


ty 
{5 


of the defendant"; that complainant filed said bill for divorce 

at a time whon she"was il], unable to work for a livelihood, was 
without means or friends to suppert her, and was actvaliy in need 
of the necessaries of life, and was actually starving, und had Dut 
meagre food for several weeks prior to the hearing. “he furthe 
alleged in substance that defendant had treated her in a crua 
manner, and in Fevruary, 1911, refused te live with her; that she 
took a pesition as cashier in a barber shop in Chicage; that BLOrt= 
ly thereafter an attorney employed by defendant informed her that 4 


divorce from defendant was the only settlement of her domestic treu- 


2) 


bles that could be made; that subsequently she employed a Chicago 


o 


attorney and requested hin to see defendant and effect a recencil- 
jation, if possible, and if not to procure seoarate maintenance 

for her; that said attorney did not start any litigation but suc- 

eeeded in obtcining from defendant $75 per wonth for two or 
months; that in July, 1911, defendant stated to con 
the telephone that he would send her “65 per month for one year 
and that she would have tc te content with that or get notaing; 


that in September, 1011, she went to Seneca Falls, N. Ys, for her 


health, and while there received *65 from defendant fer the Octo- 





per allowance; that in November, 1911, she was notified by her 
gaid-Chicaco atterney thet no more money vould bce sent te her un- 
bil she applied for and obtsined a divorce; that ahe telegraphed 


) 


and wrote defendant reouesting her Novemter allowence but received 
no reply from him; that she pawned her diamond ring to get suffi- 
cient funds to return to Chicege, and upon arriving in Chicago en- 
ployed another attorney who filed a bill for serarate maintenance 
in her behalf against defendant; thet no service of process in 
said cuit could ever be wade on defendant; that during the winter 
of 1611 and 1912 phe only received the sum of %65 fron de 
designated as her November, 1911, allewance; that in order to live 


she slled to pawn her watch and other personal articles 


© 


was comp 
. se a sim Pad dane a sail eS ee ee 5 eh eae I SE eh EB 
ang perrow mOne ¥ fron Lie Mas y GMa CALSUSG am cc Nsaecgucnce unaer 


4 


the most miserable circunstances; that by résson of the long con- 


tinued inhuman treatment by defeniant, and the physical ilinecs 


. To se ae pee) ¥ a4: L asiet Caran tas — cat * 4. Wg .? hK. $< } 27 
and mental anguish she suffered by reason therecf, she was "men- 


tally incompetent to transact business or consent to file a bill 


for divorce"; that defendant, knowing the mental condition of con- 


z a Nt 


plainant, "conspired with his attorney and one Willian Sehroeder" 


P, 
of Kencsha, Yisconsin (who was employed by the same fins that em 
ployed defendant), to cause complainant to file a bill for divorce, 
° 


and they induced complainant to file auch a bill, under an arrange- 


ment whereby dofendant wae to pay complainant "1,500 and make con- 


plainant the beneficiary in a life inaurance policy on the life 


ry 


of defendant for *12,000; that defendant did not have his life in- 
sured for $18,0CC, or in any amount, in favor of complainant; that 
Said Echroeder telephoned complainant and stated that he would sce 
that his employer kept the defendant out of the jurisdiction of 
the court indefinitely unless complainant would certinue with the 


4 


= divorces proceedings, and that complainant weulii never get a cent 
of monsy from defendant; that as soon as the bill for divorce was 

filed the defendant entered his appsarance in saic auit by his at- 
torney; that said bill for divorce wags filed, and said pretended 


_— Seen eee aeons << ian cae = = — —- 
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a al 


Gecree of divorce was procured, pursuant to said ecnspire 

nemo Li ah 2 oy a yd ar NUeNHCaE wet 3 3) ARNT PeOAYV wes ertere -j i tC 

aceompsian such on ANd WURYNCcee Shich ecensnirec Wis Enverca Le 
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petween defendant his gaic attorney and said Tchroéder and “to 
5) J 2 


qwhich your oratrix was nov a voluntary carty, but because of thes 
paralysis of her will and the mental incompetency uncer which ehe 


was suffering she was unable longer to resict ths attacks of her 
husband, and rormitted defendant to carry out his designs; ane tha 
gaid pretended decree of diveres wae preeured fre. said court at 
the apecial instance ance through the instrumentality ef the defend- 
ant." 

Complainant further ellegea thet the acts of cruelty 
testified to by her at said divorcee tpial were true," and that 
said acts were only a small part of the chysical tervure which dé- 


fendant inflicted upon her in crder thet he wight force her to 


secure a decree of diverce; that "owing to her mental condition 


ry 


and paralysis of the will she did not testify fully az to all the 
facts"; that if at the tine ef the trial she had had contro 1 of 
ner will power, and had becs in proper mental condition she would 
nave disclosed said conspiracy; ana that "in her wental condition 
she was afraid thst she would remain in ecburl need of tue neces- 
gities of life wmlesa a decree for diverce was obtained." 
Complainant further alleged that she did not fils a mo- 
tion to over said decree or prosecuye ean anneal "because ehe Wan 
compelled to devete her time te regain her mental and shhysical 
health," and that “after ehe had sufficiently gained her mental 
poise to fully comprehend the situation inte hich she had been 
thrust, she censulted a Jawyer and was informed as to her righis 


in the matter and brought this her suit to annul said decree." 


On January 2, 1914, aefendant filed a written metion 


praying, for various reescns therein essigned, that the court dis- 
miss complainant's amended bill. The motion ‘as supported by 


the affidavit of the de dant, in which there wae set out ccpiess 


rs . a er EN 
of the bill and anawer in said action for divorce, the testimony 








ull ani the said decree of diverce. On 


March 9, 1914, a hearing wae had on said motion and tne sane waa 


Thereupcn the defercant on the came day filed a cemurrer 


Bemurrer: (1) that the same does not get um facts and circuseat: 
Bmounting to such freud, coersion, durese or undue influence as 
authorizes the relief prayed for; (2) that the alle 
based on collusicn and show that the acta complained of were 


mutual and sccomplighed only threush the particioation and consent 


ef complainant; (3) that the bill shows that complainant accented 
benefits under said decree of diverce; (4) that the bil] contains 
ho offer to do ecuity, and (8) that tho till shows that complain- 
ant has been suilty cf laches not sufficiently explained. The 


court on the same day suetained said demurrer. Conplainant elected 
bo stand by the bill, and thereupon the same was dismicsec Tor vant 


of e equity. 


Re. JUSTICE GRIDLEY DFLIVERED THE OPINION OF THE COURT 


ww 


Counsel for comrlainant contend that the court erred in 

ustaining defendant's demurrer to the wsended bili and, upon com- 
plainant electinz to stand by the bill, in dismissing the bill for 
Want of equity. Ye cannot aesree with the contention, and are o- 
the opinion, after w careful reading of the bill st the action 
of the court was proper. The allegations that the defsndant 
"caused your oratrix to file" her bill for divorce, that the ace 
Cree of divorce "waa procured at the instance of the defendant," 


that the filing of said bill ena the cuusequent proceedings cul- 


~ 


\ 
Minating in decree were "prought about by the fraud, coercion, 
duress and undue influence cf the defendant," that she was “men- 


tally incomretent to transact business cr consent te file a bill 
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for divorce," thst defenjant Yeonsrired with his attorney anwone 
Nillien Sehroeder" to cavee her to file the bill, and that “be- 


cause of the paralysis 


ger whieh eho was suffering sne was unable longer 





attacks of her 


dea 
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clusions, of the pleader without 
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GEORGE H, AL RG, 
perenaant in zrror, 
mryr 


ATID WV) r TTIW T TID At lad Gk Bw eet 
ERROR TO TH’ KUNICIPAL COUrIL 


sr 


VS. 
OF CHICAGO, 
BENTAMIN F. ODELL, 
Tlaintiff in Error. 


BR. JUSTICR SMITH DELIVERED THE OFINION OF THE Count. 


An action was prought in the Riunicipal Court or 
Chicago by defendant in error, Helberg, against plaintiff in 
error, Udell, to recover the smount of y27, claimea to nave 
been charged as interest and attorney's fees upon a certain 
collateral note of Helberg wrongfully and without any basis. 


> 


Two dollars of the amount was excess in interest and 25 Tor 
attorney's fees, Upon reviewing the record, we think the 
judgment below is correct. The plaintiri in error had no 
right to tax .25 for attorney's fees upon the payment of 
the note unaer the terms ana provisions of the note, Lel- 
perg paid the nove, provesting tnat Odell was demanding ys7 
more than was due. Odell was not acting for Helberg; ne was 
acting for Flack & Company, witn wonom he had an office. waen 
Helberg paia the 2’ interest and attorney's fees demanded oy 
Odell, ne told Odell thet he would sue him for the excess. 
Phe judgment below is affirmed, 
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JOHNSTON CITY COAL COMPANY, 
Defendant in Error 
ERROR TO THE 
VSe 
MUNICIPAL COURT 
ADOLPH KUECKEN AND MINNIE KUECKEN, 


Plaintiffs in Hrrore OF CHICAGO 


192 Ie Ae 267 


FULL OPINION NOT AVAILABLE 
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LOUIS GOLDSCHMID? and 
BRATRICH SACLERMAN, co= 
partners, doing business 
as GOLDSCH:IDT & SACKERMAN, 
Plaintiffs in Error, 
ERROR TO MULICIPAL COURT 
VS. 
OF CHICAGO, 
GEORGE LESSARIS, 
Defendant in Error. 


ee ee a ee ee 


MR, JUSTICE SHITH DELIVERED THE OPINION OF THE COURT, 


“his writ of error brings before us a judcement 
of the iitunicipal Court of Chicago entered March 2, 1914, on 
a finding by the court without a jury against the plaintiffs. 
The parties will be designated herein as they were designated 
in the court below, 

The second amended statement of claim filed July 
25, 1913, alleges damages sustained by the plaintiffs from 
the fraud, deceit and breach of warranty of defenuant in his 
gale to them of a moving picture theatre at $506 South lal- 
sted street, Chicago. it states the agreed selling price of 
the theatre was $3000, $1500 of which was paid on April SU, 
1913, the date of closing the sale, and 41500 of which was 
evidenced by plaintiffs' note for that amount due Uctober l, 
1913, secured by a chattel mortgage which was signed by the 
plaintiffs but never acknowledged, 

The charge in the statement of claim is that de- 
fendant represented and warranted to the plaintiffs just be- 
fore and at the time of sale that the heating and ventilating 
system then in the theatre in every respect conformed to and 
complied with all the ordinances of the city of Chicago then 


in force and effect, prescribing and regulating heating and 











ventilating theatres of the class purchased by the plaintiffs, 
It is stated that the defendant deceived and defrauded the 
plaintiffs end was guilty of a breach of warranty in that the 
ventilating system of the theatre at the time of purchase by 
the plaintiffs from defendant was not proper, lawful, satis- 
factory and fit, but at the time was and is unlawful, ime 
proper, unsatisfactory and unfit, and that the defendant had 
peen informed before the sole of the thentre, and had been 
notified bv the city of Chicago, that no renewal of the nec- 
essary license from said city to run and operate said theatre 
woulda be issued on July 1, 19135, unless the city was first 
furnished satisfactory evidence of the intention of the ovmer 
or lessee to supoly a fit, vroper, lawful and satisfactory 
ventilating system in and to said theatre on or before October 
1, 1915, and a reasonable deposit made with the city to 
guarantee the same; all of which matters and things were known 
to the defendant before and at the time of the sale, but which 
he concealed from and neglected and failed to disclose to the 
plaintiffs; that the ventilating system in the theatre was and 
became worthless and of no value to the plaintiffs. 

The defendant filed an affidavit of merits on 
August 13, 1913, stating that he believed he had a good de- 
fense to the whole of plaintiffs' demand and that the nature 
of his defense was that he did not make any promise or revre- 
senations respecting the ventilating system installed in 5506 
South Halsted street; that plaintiffs did not rely upon any 
representstion of defendant as to the condition of the premi- 
ses sold by him to them; or as to the ventilating system ine 
stalled therein; but that plaintiffs carefully examined said 
premises and ventilating system, and the same was open to 


their scrutiny and examination before the purchase; and denies 








thet the defendant was notified by the city to instal another 
vyentileting system in the premises, end no such information 
was concealed from plaintiffs by defendant; that plaintiffs 
suffered no dameges through or by any fraudulent act, misrep- 
resentation or breach of warrenty on part of the defendant, 
The defendant adits that he took possession of the theatre 
from plaintiffs Yay 27, 1915, as alleged in the statement of 
claim, and claims to have done so by virtue of said chattel 
mortgage, and denies all matier of conspiracy, fraud, deceit, 
uisrepresentation anda breact. of warranty, and denies that the 
plaintiffs suffered any damage due to his unlawful act. 

hiuci space is occupied in the brief and argument 
of plaintiffs in error basca upon certain alleged rules known 
as Rules 19 ane 20 of the kunicipal Court, and aduissicns of 
facts by the defendant in his affidavit of merits pased upon 
the provisions of the above rules of the iunicipal Court. No 
rules of the Kunicipal Court appear in the record ano it has 
been repeatedly held that this court Goes not take judicial 
notice of the rules of the Municipal Court. That part of the 
argument, therefore, based upon the provisions of the rules of 
the Municipal Court, caunot be considered by us. 

No propositions of law were submitted to the court 
to be heid by the court in considering: the case, and, therefore, 
no questions of law are before us for review. The only question 
presented by the record which is argued in the brief and which 
we can consider is the question as to whether the judgrent is 
against the weignt of the evidence, Upon reviewing the evidence 


preserved in the record we find no reason for saying that the 
judgment is egainst the weight of the evidence, We do not tninl 
the evidence shows that the defendant was guilty of any fraud, 


deceit or breach of warranty in the sale of the theatre to the 








hes 


plaintiffs, ‘he plaintiffs inspected the theatre, inspected 
the heating and ventileting systeu und made inguiries in re- 
gard to the same at the city offices of the city of Chicego 
and pursuec their own investigation to the extent they thought 
it necessary with reference to the heating and ventiloting 
apparatus, and did not rely upon any statements, warranties 

or representations made by the defendant. The witnesses were 
before the trial court and the Judge of that court had an ope 
portunity of studying the witnesses while they were delivering 
their testimony, and we cannot say that his conclusions upon 
the evidence were against the manifest weigui of the evidence, 


fhe judgment is affirmed, 
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FRANK &.. TUEK, 

pefendant in xrror, 
LRROR TO RUNICIFAL CoOuRT 
vs. 
OF Cr.ICACo, 
PRAMK OPAVA, 

Plaintiff in Error, 


et eee te 


WR, JUSTICE SMITH DELIVERED THE OFINICN OF THE CCURT, 


The defendant in error, Turek, a linensed broker 
of the city of Chicago, received an inquiry from one of his 
clients, Stanley iiaisel, wno was looking for a three-story 
property with about six tenements, Turek took iaisel to 
Opava, the plaintiff in error, and showed him Opava's 
property. Opava had never listed his property with def: nd- 
ant in error, Turek, nor had he employed Turek to sell the 
property. Opava had never decided on any price for his prope 
erty. ‘Turek thought the property to be worth 380CO, but 
khaisel offered 49500 for it, and, later, proposed to pay 


Lan 


10,000, and allow the seller three montns' rent free o 


eh 


the premises occupied by him. Opava did not enter into a 
contract, but later consulted his attorney, ond there being 
some objection to the title, Opava refused to execute @ cone 
tract. The property was never sold end Opava is still the 
owner. Defendant in error, ‘'urek, does not claim that he had 
been previously employed by Cpava to sell his property, and 
no mention was made by either in their conversations in re- 
gard to the property of a commission or any other compensa- 
tion. The record shows that Turek was the agent of Naisel, 


not of Opava. 


er 


"To entitle a broker to compensation, he iu 








heve been employed to negotiate the tronsaction in connection 
with wnich his services were rendered." (19 Cyc. 217; Day ¥. 
Hale, 50 Ill. App. 115.) | 

"The fact that an ower of property consents to 
the rendition of services of a broker, which result in a sale 
of the property, does not create an implied contract of em- 
ployment and so entitle the broker to a comnission, where the 
services were unsolicited." (29 Cye.. 219.) 

The evidence does not sustain the judgment of 
the Municipal Court. ‘The court, therefore, erred in render- 
ing a judgement in favor of defendant in error ent against 
she plaintiff in error, ‘The judgment is reversed, 


REVERSED. 


PINDING OF FACT. 
The court finds that phaintiff in error, Frank 
Opava, did not employ Frank Ii. Turek, defendent in error, to 
negotiate a sale of his real estate; that Turek was the agent 
in the negotiations of stanley vaisel, and acted in his in- 
terest, and was not the agent of plaintiff in error, and 
plaintiff in error is not indebted to defendant in error for 


services rendered by hin, 
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THOMAS CHVATAL and BARBARA 
CHVATAL, 
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Defendants in Error, 
MUNICIPAL COUR’ 
VS. 
| : Olr CHICAGO. 
LEV (LION) HOMESTEAD ASSOCIA- 
VION, a Corporation, 

Plaintiff in Error. 


HR. PRESIDING JUSTICE FITCH delivered the opinion of the court, 


Defendants in error recovered a judgment for 209 in the 
Municipal court against the plaintiff in error, a building and 
loan association, in a suit brought to recover the withdrawal value 


Or twelve shares of stock in the association, belonging to defend- 


Oo 


ants in error-e The associaticn did not deny the fact that defend- 


ants in error owned the stock and had given notice of their desire 





to withdraw the value of the same, but cigained that the money had 
been naid to them in this way: that a voucher for the amount due 
lwas issued to them and that they indorsed it over to the treasurer 
as a personal loan to him. ‘this was denied by defendants in error. 
jit appears that some months after this alleged voucher was drawn, 
the treasurer Gisavpeoared. 

It is urged that the verdict is contrary to the weight of 


the evidences We havo examined the evidence in the Light of the 


Oo 


arzeuments of counsel, and are unable to agree with this contention. 
Zhe evidence was conflicting the allsged youcher had been lost; 
the senuineness of the indorsement upon the voucher was not sworn 
to by any wit 83; and under all the circumstances, we think the 
jury were justified in accepting the version of defendants in error 
rather than that of the officers of the defendant association. 

It is claimed that the court erred in its oral instructions. 
We cannot consider the alloged error for the reason that the record 
shows that no objection of any Kind was made to any part 6f the 


- : ere : F 
‘instructions. However, a cursory examination of the instructions 








in the light of the objections here 
the objections are not well founisd. 


The judgment of the Nunicipa 
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HARTY GROG. & HARTY GOs, B 
corporation, 5 
Appesllgs, 


\ / 
VBe 5 / 


CARUENMUALLANAH GNuPARY, a 
corporation, ; 


APPBAL SROR 
MUMIOTPAL JOURT 
OF CHICAUO. 
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WAR. PRESLOINS JUSTICE PITON delivered the opinion of the sourt. 


1 
Appellant had a contract with the oity of thieage for 


the eonstrustion of a firs engine house, ard, On Kay Sly, Vl, 

aublet the millwork to appellee. “y the terns of the subsontract, 

all the millwork wag to be delivered at the tuilding not later 

than June 15, 1912. None of it was, in fact, delivered up tc that 

time, and moet of 1¢ was delivered during the months ef Auguat ard 

September, the last delivery being made on Jjeptember 27, L012. ‘the 

contract price was ©1450. A payment of 3599 on seceunt was made on 

September 17, liz, ahich, with credits amounting to #118 for work 

omitted by agreement, was all that was ever paid om the contract. 
| Appellee broustit suit for the remainder, claiming the sum of 
51,045.79 and interost. Appellant's defense was that it had 6us- 
tained darares to an amount exceeding the amount claimed by appsllee 
becauss of appéllee'ta delay in furnishing the materials. Upon thie 
issue, a jury returned 4 verdict in favor of the plaintiff for the 
full amount of its claim, and judgement followed. ‘The defendant 
appeals. 

appeklant complains that the verdict 1s manifestly contrary 

to the preponderance of the evidence,’ that the sourt erred in ad- 
mitting certain evidence, and that the oral instructions were in- 
geourate ond wisleading.; It will only be necessary, however, to 
sornsider the last of thease contentions, for the reason that after 
an exavination of the evidence in the record, we are of the epinion 


that the merits of the caso are, to gay the lesat, sufficiently 
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Goubtful to meke 4t important that the instrustions should he 
accurate and free from ambiguity. 

ghile 1t was not denied that the plaintiff eventually 
furnished ull the materials called fer sy the eub-sontract, yet 
there ia ooraiderable evidence tending to prove that the plaintiff 
did not preseed with reasonable speed under all the oircunetances, 
Many letters vere introduced from @hicsh it appears that the dee 
fondant made repeated requeats for materials, ani made frequent 
complainta 3% the plaintiff's delaya, fhe shief witness for the 
plaintiff admitted, on orcas-sexamination, that the defendant made 
“sooresa of requests” for the more prompt delivery of material. 
vhere ie evidence tending to prove that most of these requests were 
ignored by the plaintiff. There was evidence tering to vreve that 
the buildins wan practically completed, except for te millwork, 
early in July, and that defendant deaired to turn cver the build- 
ing to the sity on Auguat let, but was prevented from sc doing by 
the failure of the plaintiff te cemplete ite part of the work. ‘there 
wag also evidense tending to prove that on account of the failure 
of the plaintiff to furnish the material aa requeated, it cost the 
defendant wore than it would otherwise have cast, to finish the 
building. it 18 olaimed by appellees that it clearly appeare from 
the evidence, that the time Limit epecified in the contrast (June 
15, 1l#lsg) was waived by the condust of the parties. | Ccneeding, but 
without decidins, that this is true, the luw nevertheleas imposed 
upon appellee tie duty of completing ita sontrast within a reason- 
able time there@fter. (iraveson v. foboy, 75 Ill. 5403; Pittaburg 
iron % Steel Sng. Go. v- National Tube Yorks Co., 184 Pa, St. S51: 
dojowsan v. american fan fark GOe, lel Ue Ge 876.) that is a reason- 
able time, is a queation of fact for the jury, urder all the oir- 


Gumatances in evidence. 
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the court inetructed the jury that the plaintiff waa 
obliged, in order to somply with its contract, to deliver ail the 
material called for in ita contract by June 15, 1912, umlese it waa 
prevented from so deing by the defendant: that the deferdant waa 
entitled te recover aw danages ail experses incurrsd by it by reason 
ef any delay om the part of the plaintiff; and that if the Jury 
find from the evidence, that the defendant would have sernleted the 
building on August ly lvlg, excert for the delay in the delivery of 
the millwork, then deferdant was entitied ta recover its expenses 
for kesping watchmen end other employas at the building after that 
date. co objection was made to this portion of the oral charze. The 
court then told the jury, however, that if they believed, from the 
evider.ce, thet the failure to deliver the millwork "by June 1%, 1912,* 
was due te toe fault of the deferdant "in not having the building 
sufficierntiy advanced to permit measurements" to be taken, or any 
other reason not attributable te the plaintiff, or if the defendant 
did not know and sould not inform the plaintiff until after June 15, 
wnat materials ant what sizes and dimensions it wanted the plaintiff? 
to furnish, then defendant should not be allowed any deduction on 
aocount cf the fact that materials were not furnished by June 15. 

The defendant excepted to this portion of the share, and also 
avecifioally excented “to the failure to instruct that if any delay 
wae Gaused subsequent to June 15th by reason of the default of the 
plaintiff, that the defendant is ertitled to recover davages for all 
the time defendant kept men om the job and for all expenses cansed 
by reseon of auch delay on the part of the plaintifr." 

Apparently the court felt that the first portion of the 
inatructions ywufficiently covered the point thus suggeated ty de- 
fendant's counsel; and if it were clear from the evidence that there 
had been no unreasonable delay on plaintiff's part subseaaent to 


June iS, 1918, or if it were clear that such delay caused the defend- 
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; ant me additional expenss, «¢ would bes inalined to hold that the 
« refusal to inatruct ae requested was harmless error. In view of 
the Past, however, that there was evidencs tanding to prove that 
even thoush the apwcified time limit was waived, the plaintiff's 
part of the work wae unreasonably delayed after June 18, 1918, we 
think the inetructions a8 given were ambiguous and misleading. ‘the 
jury may well have understcad therefrom that if the anesified time 
Jimit was waived and the plaintirf's work was eventually completed 
and accepted, then no delay on the part of the plaintiff ccourring 
aubaequent to June 18, lls, would sconsatitute a defense, no matter 
hew prolonged 1t wae, or how expensive to the defendant, Gush is 
not the law, and ve sre unable to aay that the result would have been 
the sans if the instruationsa had been free from the ambicuity mentioned, 
it is urged, however, thet the deferdant waa preoluded 
from making thie defenes for the alleged reaaon that it did not 
comply wits the terme of ite sentract with reference te payments as 
the work progressed. the contrast provided that payments should be 
made “on the basis of 86% of the value of labor and material deliver- 
ad and in place, as allowed by the architect's certificates.” The 
only aPchitect's certificates in evidence are those given from time 
to time, to the defendant by the oity's architect, and theae do not 
show the "value of labor ard material delivered” by the plaintiff. 
For aught that appsars from the evidence, the payment of S800 an 
September, together with the credit of 311% above mentioned, may have 
been all that was due to the plaintiff at that time under these pro- 
visions of the centract. ‘fhe record dese not support this conten 
tion of appellees. 
. Por the reasons stated, the judgment of the Municipal 


Jeurt will be rsversed and the sause renanded. 


REVERSED AND REBANDED. 
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Appellees atered his household furniture in a waraheuse 
conducted #ither by appellant, & ecrperntion, or by 3. ¢. ieabie 
& BYGs, & partrerahip. Appeliee claims that at the tise the 
&eeds sere stored, it was agreed that they should be stored in 
& fireproof room, or a room with atesi-lired walls, ami that he 
paid a hisher ateoraze charze on thet eecount. |The geods wers not 
put inte a fireproof room, but into a room with wooder walla, 
wheres they were deatroyad by firs, without any negliscerce om the 
part of appsllant. This suit was brousht to recover. the value 
of the goods burned, end the cass wns tried upon the theory that 
appeliant had broken ite contract, and that the proximate result 
of euch breach vac the total leas of appellee's goods. (4 verdict 
was rendered in favor of appelles for 3450, and from a judrment 
entered on that verdict, the deferiant appeala. — 

It ia first urged thet asaumins such a contrast waa made 


aS #46 Glaimed by appeollies, the breech of auch contract was not 


V the proximate s2U%e@ of the loga of appelise's goods. In support 


App. 
of this contention, the case of Kekae v. Hill, 12% [11.,340, is 


sited. in thet sase, a sarohouseman asreed to store the plaintiff's 


goods im an inside recom of hia warehouse. The goods vere at first 
placed in that room, but afterwards, without the knowledge of the 
plaintiff, they were removed tc an cutaide room, where they were 


damaged by a fire that originated in another buildings ani apresd 


to the warehouses. ‘The court held that the fire, and not the defend- 
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ant's breach of contract, was the proximate causs of the damage 
to the plaintiff's goods, and for that reason held that the ware- 
houseman was not liable under the facta shown in that casas. The 
opinion of the court recognizes, however, that the general rule 
ia that a warehouseman is liable for the consequences of any breach 
of his centract “which might have been foreseen and expected asthe 
result of such breach." | The opinion quotes the following language 
from the opinion of our supreme Court in Fent v. 7. P. % GW. Rye COs, 
89 Ill. 349, (which, in turn, is a quotation ‘oi oaxiin on Jon- 
tracts, 456): “We have been disposed to think that there is a 
principle derivable on the ons hand from the general reason and 
justice of the question, and on the other applicable as e test in 
many cases, and perhaps useful, if not decisive, in all. It is, 
that every defendant shall be held liable for all of those conse- 
quences which might have been foreseen and expected ag the results 
of his conduct, but not for those which he could not have fors- 
seen, and was therefore under no moral obligation to take into 
consideration." 

in Phillips v. Dickerson, &£ [11. 11, it was said, quoting 
from Hayne on Damages, pe id: ( * he first, and in fact the only 
inquiry, in all these cases, is, whether the damages complsined of 
is the natural and reasonable result of the defendant's act. It 
will aseume this character if it can be shown to be such a conse- 


quence as, in the ordinary course of things, would flow from the 


act, or, in casss of contract, if it appears to have been contem- 


plated by both perties." {Italics ours. ) 
(“in the case of McRae v. Hill, supra,there was apparently 


ne evidence tending te prove that the inside room selected by the 
plaintiff was ary more secure from fire than the room to which the 
goods were removed, except the mere Pact that the latter room was 
an outside room. Nor was there, apparently, any evidence tending 


to prove that the inside room was ‘selected by the plaintiff because 
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ef its 2uppesed immunity frer fire. I other worda, there «aa 
nothing in that ease te shoes thst the dansar from firs eas withe 
in tha contesplation of ths parties at tha tims the contract was 
made. (in the present ance, if the contract was such as ia elaine 
ed by appeliee, then ft iw slear that appolles expreasiy sontrast- 
e4 with refersnce to the danger from fire, and, therefore, the 
sonsequences razulting from a firs, with or without neglizense on 
the part cf appellant, were slearly within the scontesrletion of 
the parties at the time the contract was mada, Thie fact, in our 
opinion, distinzuishes the sase of ‘chase v+ Hill, supra, Pros the 
present case, amd makes the decieionm in that case inapplicable in 
Sia asa. 
(there a warehcuceman exprensly contracta to stere goods 

and stores them instead in a building that is not of that character, 
im a fireproof surshouce,,he is liabie for losa by a fire result 
ing from shatever cause (40 Gyo. 432)}.) im Bibey vy. Locke, 81 Fan. 
143, it wea usid: “here wae testimony tending to ehow an oxprese 
agreevert te stores the goods in a trier building, ami aise that 
geeds stored in that building gers not injursd by the fire which 
desireyed the edjeinine wooden ome. Assuming that there was such 
an agreentent, it follews that the placing of the goods in a differ- 
ent building, (ahich subjected them to as risk not sontermsiated by 
the parties, and wherain they sere deatroyed by Mire, wakes the 
aDpellants liable for the reaulting logs. An agreccsnt to keep 
property in « sertain kind of « building is not aatisfied by place 
ing and keepins it in a different kind of a warehouse, expecially 
one leas sewure than the kini ef warehouse providei for in the 
asreerent. « * » ‘The appelles had a riznht to ingiat on the a- 
eurtty and every advantaze there is in a brick warehouse, and when 
the appollanta atered the goods in another building, where they were 
burned, they made thamaelvea liable fer the value of the geods 


destroyed." that casas oftea in support of ite coneluction the Pol- 


lowins cases: Yecurdy v. gallblom furniture # Jarpet vo., 24 Zinn. 
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S26; Hudson v. Columbian transfer Co., 1237 Mich. 258; Lilley 

ve. Doubleday, LR. % G.8.0. 5103 St. Losky v. Davidsor, 4 Cal. 
6453 Hatchett & cro. v. Gibsom, 15 Ala. 587; and Butler v. 
Greens, 49 Neb, £50; and all of these, upon examination, will be 
found to sustain tre theory of liability shove stated. in a note 
to the case of Wiley v. Locke, supra, a3 reported in 24 L.f.A. 
(New Series), 111%, the cases on this subject are collected, ana 
the editor states that "the weight of authority sustains the cen- 
clusion resched in the abovecase, thet where a warehouseman makes 
_@n extress arsreement to store foods in a certain building, the 
‘placing or the goods in a different buildinz, which subjects them 
to a risk net contemplated by the parties, and wherein they are 
damaged or destroyed, makes the warehousemen liable for the re- 
sulting loss." it is true that not all of these cases dwell 
particularly upon the subject of preximate causes, but all of them 
either state or assume that where the contract for storage in a 
particular pisces (skews that a fire loss is within the contempla- 
tion of the parties,’ such a loss is considered as a natural and 
proximate consequence of a breach of the contract by the warehouse- 
man.) 

It is next urged that a verdist for the defendant should 

have sear directed because, it ia said, the evidence shows that 
the warehouse was not operated by the defendant. ‘he evidence of 


appellant is te that effect, but the evidence on behalf of appellee 


' tends to prove that appellant advertised itself as operating a 


fireproof warchouss, with eight hundred steel-lined rooms; that 
this advertisesent attracted the attention of appellee, and that 

the centract was nade with appellant upon that understanding for the 
storaze of his goods in one of such rooms. We think the prepon- 
derares of the evidence supports the theory of appellee in this 


respect. 
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it is slwee urged that appellant Baa me power umcer its 
eharter to operate a warehouse. “che defense oi ultra vires 
ean be set up by a corporation omly when i5 has Geen by 4t 
eeeeialiy plesded.* (chioase Pmeweabic fool Uo. We uumsell, 
107 ills app. S45.) So such special ples was Plies in thie ouse, 
ard thera i= nothing af that nature set up im the notices of de- 
fense wider ths plea of gomeral iswuse thet vac fiied ty appellant. 
it is urzed that the second given instrustion, # ick is 
direstery in form, omits an essential element oF ihe proer, wig: 


that of an allexsd waiver of the atipulation for a fireproor reo, 


‘yne fact that apoellee knew, a shert tiwe before the fire oscurred, 


that bis zooda sere not «tered in « fireproof room, and failed te 
tare thes awey, does not conatitute a waiver, nor makes w different 
contract. He testified that he calied aspellant’s attention to 
the fact that the sooda ware not in the stipulated room, ai waa 
teld they would be plaged there. aut even if this were mot ac, 
/tha failure of aspoliant tc performs its contrast did not require 
appellee to ¢aneel or rescind the contract. U6 Rad the risht to 
leudact upon perfersancs, and there is no svidence that he salved 
that rickt at any time. For the gases FEaseny, it was not arrer to 
refuse the tee offered instructions upon the acme point. 

finding ne reversible error in ths rescrd, the Judsment 


will se affirmed. 


@PFLREED. 
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L¥DIA SOCBHAR, 
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#8. PEESIDING JUSTIGE 2ITCH delivered the epinicn ef the court. 


Appellee, Jom i. dolce, sued appcllart, Lydia Serran, 
for the value ef services rendered in negotiating ® saig of 8 
eixty-acre irsct of land helonsins te appellant. Upen s trial. 
heforse the court sithout s jury, appeliee had Judement fer $1,880. 
fhe defendant appeals, and contends in this scurt that the evid- 
ence iz insufficient to support the Judgment either on the facts 
er the lew @f the case. 
“he evidence on behalf of appelise tends te prove tiiat in 
Hay, 1213, appellant set 4 price of {£55,900 upon her property, 
(and agreed with appelles that if he seld it \she sould pay him a 
broker's commission of fiva per cent.* that he induced @ Era. 
Lauer to make an offer of G39,709 for ths property, which sas re- 
fused, ard later an offer of °35,905, which appellant arreed to 
“accept; that thereuson the parties arrenged to meet at the office 
of « trust company for the purpess of paying the earnest ‘soney and 
aligning « formal contract; that this appointment was kept by apr 
pellee and “ra. Lauer, but was not kept by appellant: that at 
least ons other Like appointment was made which aprellant failed 
te keep, ard that finally the particss met at the office of sppel- 
lant’s attorneys, where it developed thet appellant's husband re- ( 
fused to eien the contract, and for that reason, her attornsy ad- 
viaed her not te sign 1t. There #65 evidence tending te prove 
that “re. Lauer #a0 ready, willing ard able to buy appellant's 


property for £23,090, and that, in Pact, she actually executed, on f 






her part, a formal contract to that effect. Appellant does not deny 
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) thet she suthorized appellee to seii her preperty, nor that she 


arreed te seoept the offer of kra. Lauer, but slaims that it was 
understeci from the begimning betwsen her and appellee that ro 


8al¢ gculd be made unless her husbarvita consent could be obtained, 


She gis0 ¢clains that she nevar agreed te pay any smecified anount 


or percentage to anpelles as a eommissior for makires a aale. Uvor 
these questions of fact, the evidence ia conflistirs, and <ftser 
due consideration of the same, ge are uunbie Le gay that we think 
the finding of the trisi court is sanifestiy asainst the weisht of 
the evidence, 

Appellant contends that in order to recover in this case, 
it wax insucbent upon eprellee te showy that an enfercssble contract 
fcr & seis Bad besn astually executed by both parties. in suvport 
ef this sontention, the case of Siison we Aasorm, 150% ill. E04, is 
cited. Us de not understand that case te announce such a mule ss 


Z% acplicable to cases like the present one. it does hold that 


@here a contract is, in fast, entered into, and the broker relies 


upon thet fact to show that he has earned bie commisesion,inaetead of 
attespting to prove that the purchaser vroduded ty bis uss resdy, 

willing and able to purchase upen the terse proposed by the seller, 
then the contract sc relied om must be a valid and erforceshle con- 
tract. Gut that is net this case. That the court did not intend 

in that ease to announce thst this rule hus any proper asplication 
to euch fsots as sere shown in this case is ahoen by the follosing 
languase of the opinion: “°vhe duty of a broker, who is employed to 
geil real estate, is to fird ami produce to ths vendor a purchases, 
eho io veady, willing and able te complete the purchase az proposed. 
This he muct do before he is entitled to any cemeissions, if the 
vendor rejects the purchaser 80 produced, the broker is bound to 
show that auch purchaser was willing, ready and able tc perform 


the contract according to the proposed terms.” 
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im ox ve Gyan, <4C i111. S81, & exae of much the same 
oheractsr sg that of Wilson ve Esaon, supra, the scurt cites and 
guctes fren the ssrlier case, but is careful alas to add the fol- 
lowing staterent of the usual rule, aeplicable to sages like the 
present case: ("there a broker ia ezployed to sell preporty by 
the owner, if he produces a surshaser within the tise Limited by 
his authority sho is ready, sillins and able to purshase the prop~ 
erty upon the terss proposed by the asciler he is entitled to his 
soumissicons, even though ths seller refuses to perform the sontract 
om Khia part. in #uch goaao, however, it is nesessary for the broker 
to prove ts readiness, #illingnegsa and ability of the purchaser 
to take the property on the termes proposed.” ) 

ths proof in this ease seeta the requirements of the rule 
thua stated. fo entitle appsiles to rssover in thig case, it wa2 


net neosseary for Him to show that any sontract eas, in faet, signed 


by era, Laver. Heving stew that hs wae emsloyed sae a brexer by 


eppellant, anc that he found and produced s purchaser, it saa only 


nseeesary for hin te show further that such purchaser @aa ready, 


willing sanGé able to buy the property uzen the teres propoesd. whe- 

ther the cortract she did, in fact, #igm “ue enforcesbise cr not is 
for the reasons above stated 

imsaterial under gush circumstances, ,83 soll as for "the further 

reaccn that appellant did not objest to the contrast elther in fors 

or substance, tui refused te sizn sny contrast unom ths sole ground 

that her husband would not sign with her. 

Apart from what has been ea1i above, there is another 
reason why the Judgment carnet bs reversed on aacount of any ine 
aufficicney ef the evidence, “This oase was tried as a first clseas 
case in contract.) After ths trial a formal bili ef excertions was 
presented, signed and filed in the aase. This blil of exceptions 
does not shew that the findings amd fudrment of the seurt sere ob- 


jected to, nor thet any axcestion was taken to the judgment. Yer 
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the reascns stated in the cases of ¢iller y+ andersen, (%o. 
1sf4G, opinicn filed Coteber S, 1914), und Photo Cines Go. v. 
Aserioan film fe. CO., (ko. BO0S7, opirion filed December 22, 
12914), we have ma authority to detersine the queations of fast, 
mer te review the evidence, in the ataensce cf an excention to 
the judserent. 

Several minor points are sede as to alleged errore in 


the ad-iesion or exelusion ef evidense. Gs have siven due sor- 


sideration to these matters, and without discussing them seriati«, 


deen it aufficient to aay that we think nene of such alless? 
arrora is of aufficient importanes to requires us te reverage the 
Judgment. 


The fudement of the Mimicipal court will be affirmed. 
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URe PRASIOIRG sueneak epean G@eolivered the opinion of the court. 

) By thia writ of error, 1% fe sought te review the pro@ 
Geodings ani jJudement of thea “unisipal court in a fourth oiass 
exae in contrast, The plaintiff’ in that suit sousht to recever 
fron the defendant insurance company, the amount of a fire lose 
covered by an insurance polley issued by defendant. The defendant 
filed an affidavit of merits, stating in substance, that the in- 
surance polioy provided for an appraisement of the loss by dis- 
interested appraliseru, that such en agpraisanent hed been made, 
and the lows appraised at 4557, which amount the deferdant offered 
to pay, but deried liability in any Aurther amount. To thin the 
plaintiff’ filed an “effidavit of reply,” alleging that the plain- 
tiff was never nolified of the selection of appraisera, nor of the 
time when appralaerent would be wade, was never given any oppor 
tunity of being heard, and that svoause of these facts, the ap- 
praisscent was not biniing on the plaintiff. A jury trial was 
had, resulting in « verdict in favor of the plaintiff for j925. 

& judgment on tie verdiet was entered on Yay 23, 1914, and on the 
ga e duy, & order was entered, extending the tine "for Piling 
stenoyraphis report or etaterment of facta” to ausguel Si, 1914. 

on August 7, 19145 an order was entered in the “umioipal court, 
atating that by stipulation of the parties, the time for Tiling a 
atenographic report was extended until the 8th day of ceptember, 
11¢, and on Geptember «, 1914, a atenographic report of the pro- 


eeedinve at the trial wae filed, 
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wa 


A woticn has beun made te atrike the atenosranhie report 
from tue record, upon the ground that the order of August 7, 1914 
was voli, and that the Punicipsl court was without power to sten 
and place the stenegraphic report on file after suguat %1, 1914. 
Upon the authority of Lasgers ve. §. Sermon xteamshlp go., ¢4i¢ Ill. 
B7O, and surliteer Uc, ve. Giokinson, ab? Lil. 27, and for the reasons 
therein atated, tha motion muat be suetainad. 

it 4a urged Oy counsel for plaintiff in error that the 
rulé anounced im the gages above ogited ia unjust, unreasonable and 
oppressive, ine same gugteation was made to the Supreme Vourt in 
the Gurbitaer case above clied, and the court there said: “liowever 
that may be, auch cenatructicon seems to ba the only fair and reason- 
ables one from the wording of the atatute, If it «results in injuse 
tice to Litizanta, ary suggestions for a change mast be addreased 
to the legislaturs ari not to the sourte,* 

it is ale@o urged thet the defendant in error is oatopped 
from maxiri; thia motion because the stenegranhic report ite marked 
"She" by ite coungel., Thia ountention {5 also dispoaed of by the 
furiitser cece, supra, where it waw waid: "lhe provisions ef the 
gtatute on this point sannct be waived ty stipulation.* 

it is wise urged that defendant in error is Surther estopped 
by the fact that ite scunael knowingly permitted the plaintiff in 
erreur to “so to conwiderable expense in having printed the abstract 
of reacrd and the brief and argument,” hia augsestion is fully 
anawered by what waco said in lisines ve Vanderine Yoo, U4 Ill. 359, 
viz: “The objection waa of such a character ae could be availed of 
at any tine,* 

we have oxweined the assinanment of errors attached to the 
record, anid find mone which oan be sensaidered by us in the absense 


of a stenogruphic report or statement of facta or bill of exceptions. 


it is suggested that the plaintif¢’'s atatement of claim, the affidavit 


of merits, arsi the "affidavit of reply," in themselves present a 
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question uf law, without referenca to anything eentained in the 
atenographia report. If this vere true, we could consider the 
queation, if properly presented. gut wa find me question of law 
@iscussed in the briefa on file or among the errors ageigned that 
doss rot depend upon the facta in the casa. the statement of olain 
does not recite the tormsa of the Insurance polisy, and ne question 
as t¢ the validity or legal «fPect of ths sane can be determined 
without having it in the pesord, Ae there iv no error in the record 
whish this oourt san Gongider withoul a stanographis reyort or other 
equivalent dooument, the judgment of the “unloipsl court must be 


effirned, ant it will be ao ordored. 
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THR PIZNCK PUSLISHING CORPANY, ) 
@ corporation, ) #REOR TO 
¢ Refend in krror, ) 
) HUMIOIPAL COURT 
*y 3 wae ) 
Horak ON, "ud GP? OHISANO. 
PAseEhons Sa 7 unre a ocrporation, C T ey 
Plaintiff in error. | QO, a. ott ” 
a my bolle * 4% ¥ 


MR. JUSTICE PAM delivered the opinion of the court. 
HHGOGEXAXXAXXERXXAKXKX his is an action brought in the 
 Mumioipal court of Chicago by ths Plerce Publishing Company, 
® oorporation, defendant in error, hereinafter referred’ te as 
the plaintiff, for money alleged to be due from the Kenic onal 
‘Studios, & gorporation, plaintiff in error and hereinafter re- 
ferred to ae the defendant, on account of advertiserents publish 
ead in plaintiff's magazine. linen « trial ef the case by the court 
without a jury, a fudemert waa rendered in favor of the plaintiff, 
te reverse which the defendant has sued out this writ of error. 

The staterent of claim silered that there was due from 
defendant %440.28 for advertising furnishéd at deferdant's re- 
quest, in the April and Yay, 1912, mumbers of plaintiff's megazine. 

Yhe affidavit of mertte denied that the advertising was 
published «at defendant's request, and if published that it was 
without authorization and without the Encwledze or censent of de- 
ferndant. 

@he issue in this case involwes but « single question of 
fact, nemely, whether or rot a contract existed between the parties.” 
or thia question there joes, ink deo witnesses; Ur, Serald Fierce 
on behalf of plaintiff, and ¥. %. Moulton on behalf of defendant. 

Tt is admitted that the subject of advertising in plain- 
tirt’s waakaine ard the terms thereef had been digcusaed between 
ther. he two witnesses, however, fiatly contradicted each other 
as to whether or not defendant had actually authorized the inser- 
tion of the advertisements. seferiant's attorneys frankly admit 
PY Way the teatimeny of Pierce, standing alone, was sufficient for 
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the court to enter a findings that « contract existed between 
plaintiff and defendant, but inalst that the testimony of ‘oul- 
ton was directly to the contrary: that there were no other factea 
or circumstances in evidence to make the testimony of one appear 
wore credible thar that of the other: and that therefore the 
plaintiff failed to eatablish the only point in isaue by & pre 
ponderanse of the evidence. ‘creover, deferdiant contends that the 
court, efter plaintiff hed firally rested ite case, gave exprea-=- 
aion to a similar opinion. 
While the record shove that the court vas impressed with 
4efercant's eentention, it further shows the fact that the court, 
of its own motion, and over the objection of defendant, continued 
the cass, to rive plaintiff an opportunity to call as witnesses 
certain persons whose names had been mentioned durine the course 
ef the trinl. On further hearing, after the additional teaztimony 
was taken, the sourt found the issues for the plaintiff and en- 
tered judgment for $440.u5. 
Defendant complains thet the action of the sourt in ro- ; 
opening the caso after it had been olosed, constituted error: 
gnd morecver, that the testimony of the witnesses - eapeciaily 
that of Mr. Gansbergen - was not of a oharaster to warrant the 
gourt in arriving at the con@lueion that plaintiff had sustained 
the iasuesa by a preponderance of evidence. . 
“he continuance of the case ao ag to give the partices an 
opportunity for presenting additional evideres was clearly within 
the sound discretion of the ceurt; and unless auch action in- V 
dieated a clear abvse of that discretion, it cannot be complained 
of Vales in our opinion, there was not auch an abuse of discretion. 
Defendant also maintains that the sourt ghould not have 


relied on the testimony :0f Canabergen because he was a member of 





the firn of attorneys representing plaintiff, although he took no 


part in the trial of the case. The sourt, however, did not approve 
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of suoh criticiam, and stated further thst he himself was 
responsible for having Ganebergen teatify, 

after hearine the additional testimony, the sourt waa 
evidently of ths opinion thet plaintiff had sustained the issues 
by a preponderance ef the evidense. iio cannet say that such finde 
ing wae Glearly and manifestly agsirsct the wolght of the evidence, 


and the judzment sust therefore be affirmed, 


AVPIREED, 
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EDYARD BODREN, ae 4 
uefendant im grror, ) £ 
} ERROR TO 
¥Bs. i o 
x MUNICIPAL COURT 
BOBKiS Sle Pe THOMAS, implesaded é? 
with Norrie St. P. thomas, as < } OF GHICASO. 
trustee under the #111 ef Lyman =) 
Trumbull, deceased, £ ) Ae. o 
Pisintiff in arror. ) 1 O° 7 A. dA R 
\ Pi . & ef Boiss “xr 


STATERERY GF oreGass. ihisa ie an action in tert breucht 
by gdvard sodden, defendant in srror, hersinafter referred to an 
piaintiff, in the funicipal seourt of Chisago, sllesing dasazee in 
the sum: of €1,0°°, fer personal injuries, azsinst Yorrie 2t. P. 
Thomes, plaintiff? in errer, hereinafter referred te ae defendant, 
#no wae aued beth ae an individual and as trustee unfer the will 
of Liman Trumbull, daceneed. 

Plaintiff's statement of claim alleged thst he euatained 
injuries on or about July 2&6, Lele, by reascn of the breaking of 
the ateps ir the rear atairsay of the Slenwcod apartment suildinr, 
iceaied et 1741 #askington boulevard, Uhicace, which builiding was : 
under the supervigion of tes defendant who waa them and there 
less yr of certain apartaents with pasesgewaye ard ateireaya which 
were uesd in cemwen by varicuc terante cf said tullding; that de- 
fondant neglected to Zeep sats in *ocd and reascnable repair, be- 
Gauce of which, plaintiff, in leaving ona of the epariments of 
seid tailtines om the top Ploor thereof shere plaintiff?’ wae reeming, 
and “while walkins elen< and over on# of e514 pesasacewaye, landings 
or sieiresys for the surpes<e of efreas from said buildin to the 
#aid alley or sourt: and using ali due sare and caution fer his 
own aafety, one of the beards of sald stairway cclispeed, whereby 
plaintiff trigsed, stusbled ari fell by resson of the nerligernce 
of deferdent: that the genditien of the pmasasewarc, lamwlines or 
ateirwarv< sea known te or discevers»le by the defendant in ths 


exerciss cf veasonatle ears, besauce of which plaintiff sas injured 
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and sustained damages to the extent of the ann alleged, nemely, 
syono, 
befeniant in his affidavit of meritea ast forth that: 
( {i) that defeniant individually has and had no 
cmnership or control of sald presises; 
{a) That defendant did not neglect to keep said pase- 
age@ays, landings and etair@ays in seed and reasonable repair; 
(=) Thet plaintiff did not exercise dune gare ard cau- 
tien fcr his ovr asfety: 
{4) That plaintiff did not sustain any material injury: 
(8) That theaslleged defect was rot known to the deferd- 
ant either individually or as trustee ard could not have been dis- 
eoversd by him in the exersise of ressonabis scars. / 
On these issues the case progeede< to trial before a 
eeane ami jury. At the close of plaintiffts avidence, defendant 
até trvstes, and imdividually, moved the sourt for a porsomptery 
instrustion to find said tefendart net guilty. “he seurt sustained 
the sotion «m betul? ef deferdant aa truetes, ani ingiructed the 
jury to find deferdart as trustee net guilty, but overruled the mo- 
ticn to fird the deferdant not guilty as an individuel+ At the 
slowe of all the evidences thia «ction for a poremptery instruction 
te find deferndent not guilty individusily was renewed, Sut asain 
overrulcd by the scurt, amd the saause subcitted to the jury, whe 
returrwd the following werdiet: 
"so, the jury, find defendant guilty in the senner 
ans tern sharged in plaintiff's ctaterent of elais, snd 
agees¢ plaintiff's damages in the sum of §1,09° in tort.” 
oeferdant neved for a new trial and in arrest of judgment, 
beth of shich motions were overruled; ard om Hovember let the court 
enterei judgment im the follewing form: 
*chis eause soming on for further presesdincs herein 
it is sonsidered vy the court that the plaintiff have fudr- 
aent on the verdict herein and that the pluintiff heave ana 


recover cf and frem the defendant the davagas of the plaintiff 
ancuntin: to the sum of tne Yhrousand wellare {§1979.9°)} in 
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ferry ss aforeasid aesesas? together with the seats hy 
he plaintiff herein expended and that exesution issue 
therefor." 


Tifa Judgment ane rendered in the case ertitied * sdward 
Sodden va. sorrie H. St. P. Thomsen intividually and a9 trustee 
under the Last will of Lymen Yrumtall deceased,” 

A ¥Pit ef error gas aued eut te reverse said Prigrent 
om Noverber 13, 1218, and om February 4, 191°, = bill of excep- 
tions was filed mune pre tume av ef December 1, 11S. On Pshru- 
ary Zl, 18i4, the follawing ercer eae antered. 


"and nov on this dey apcin ceme the seid pertica 
by their aaid attorreys and the attorney for the defendant 
forria 3%. », Thomse, as truetee urder the last «111 and 
testament of Lyman frumbuli, deaaszed, stvea the eourt te 
vacate the Jeigment rendered herein on the fires: day of 
Eoyamss 29 3% @ the Themas as such 2 
iP er sek Mane %8 Bho Sourt #358 aa terest grag Bose 
amd the bill of exceptions or etenoszraphic report, herete- 
fers filed hersin, that the elerk ef this sourt szesmitted 
error in resording the fudzment intended te bse rendered by 
the court in this esses emd that itt was in fact the surrese 
ard intention of the ecurt te remier judsment agsinst the 
deferiant Sorris st. 7. Thomss in Sis individual sapacity 
only and ret sesinat Aime in hie capecsity os trustee, as afore- 
said, it le now ordered, the plaintiff's said ettormey being 
now present in open court and net objecting but expressiy con- 
aenting thorstc, thet the sald Judgment be and it ie hereby 
Vacated ani get aside, mune pre tuns sas of the first day of 
Hovember, 15815, a6 to the defendant Yorris ot. ©. Thomss, ua 
trustes under the last #ill end testament of Lyman Trusbull, 
degeased, and thet the reeomi ef said juizment be and it is 
hereby actended, mume pro tuns ac of the firet dav of Hovember, 
1813, eo that the third paragranh of the recerd of sald jude 
mont shail read az follows: 

‘This eause coming on for further prosesdingze herein 
it is considered by the sourt that the plaintiff have fudge 
ment on the werdicst herein and that the plaintiff hers and 
resever from the defendant in his individual capacity thes 
@scazes of the plaintiff emounting to the gum of One Thorsand 
(21,996.07) in fore as sforeasid assessed together with the 
eost<e by the plaintiff? herein expended and that execution 
iscue therefor, ** 


the forssoing erder is an emsriment of the Judgment entered 


Yovenber l, i9iS, te reverae «hich this writ of errer has teen sued out 
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Bie JUSTICE PAY delivered the eninion ef the seurt. 


She Deimtie relied upon by defendant fer 2 raversal are 
a2 Pfollezs: 

{1) That the werdiect rendered is void for urneertainty 
ana therefore the Judgment entered om such verdict rust be ra~ 
verged anc the cava« rPeservied to the tris) court: 

(2) That a lendlord oer only be sharsed with nerli- 
genes Im failing te Keen common pasesgewaya or stairesye in ree 
peir after notice of the existence of the dancercus sondition or 
after ths defect has somtimied cuch a Loneth ef tins as to sharee 
him with oenstructive netice. Tha plaintiff’ failed te preve the 
existence of 2 visible or patent defect or notice to the lendlert 
of any exiatins defect, 

{a} Ft was eprer fer the court te refuse to strite from 
ths Feserd tre will of Lyman Tromtinl, dsssased. 
| Ye shall 4iscuga these ad ssrintin. 

in arguice the first oomtention, daferviant maintains thet 
this auit ae bronesht against defendant both aa trustes sri aa an 
imiivgidusl: that it gas a suit against tuo distinet ord separate 
perscns; that at the tic: the verdiot waa returned by the jury the 
Suit was atillh aresinet twe dfatineat and separate persons: that the 
verdiat finding tha defendant suilty lesves 1% wneertain whether or 
mot it was the intention of the Jury tc find the defendant zuiity 
beth as an individual and aa trustees, or in sither eapscitr. Oe- 
fendent ineists that thia is teas, even though the sourt at the son- 
Glucicn of picintiff'te sass inestrested the jury te find the defend- 
ant ac trustee net guilty, besauct, there having been no order of 
Sismigsal entere4 and the recera shoving no veriiot returned find- 
ing defendant «cs trustee not guilty, there ta pothing im the resord 
to show but what the Jory wisht az well have ‘weant thst they were 
finding aguicet the defendant as trustes as ageinat Alive iniividueilys 
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that thic uncertainty im the verdict made it wold, and therefore 
it coult not suppert the fxiecent entered thereon, 


The reocerd im this @ase ahows that upon motion of the dee 


ferdant the sourt inatrusted the jury to find ths defertant as 


trustes not guilty. it further shees that in movinze ts atriks nut 
the last sill of Lyman Yrusbull, deseseud, defendant based his 
mbétion on tha groursi *thet the case hua alrondy been dieeiased as 
to Hdorria st. F. fhosmas ag trustes, and therefore the document ta 
insompetent, irrelevant and iweaterial.” Morsever, the court in 
giving instructions to the jury, began thes as feollcewsa: 
*cuentiemen of the Jury: It hae seen sucgected that 

the Court hae dismissed az reserde =r, Thomeaa an trustee. 

this is ne intimation on the part of the Sourt as to the 

iiability or non-lisbility of Mr. Thoss« as an indivyidusi.” 

This instrusticn la usually civen wheres one or wore of the 

defendunts have teem dissiesed out of the cass afd the suit ast 
then tina deen terminated. This instruction, in our opinion, shewa 


that the trial sourt was of the opinion that the eulit as to Thomas, 


truetes, had been dismissed. Yhe preeeseding to avend the jJudemert, 


and the order of February Rist, herstcfore ast mit in full, anending 


the aeme, alias show that defendant’s oaursel and the court sere of 
this opinicn. te are of the opinion thet the deferdart te not in 
any position to assert in thie court, that there is any uncertainty 
in the verdist, but basaues of Hie sorduct, the verdict must bs roe 
garded a3 one againat him individually, 

The next point raised by defendant is thet the plaintirr 
failed to prove the existences of a vwisible cr patent isefect, or netice 
to the landlord, of any existing defects in the common passsceways 
and stelrways. 

The rule of law is ¥¢e11 eztatlished, thst where a landlord 


leasez separste portions of the sare buildins te different tenants, 
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reserving the halle, stalragays or other appresaches for the uae of 
hia tonants, ho fa under am implied duty to the tenenta, their 
boarders, agente ani servants, to use reascnatle diligence te keen 
uch halls, atalr@ays or approaches crer which ba has reserved 
control, in a rassonaaly safe songition» Susller ve. Phelps, 252 
ill. 430; Shoninger 60, v. ¥arm, 219 ill. aa. 

The Law ia alec eli settled that the landlerd sam bs 
charged with nesziigenss in falling to keep the cosrmor passage and 
etairways in resatr, only after netics of the existence of the 
Gangpercuc condition, or after the dafect haw gertinued for such 3 
length of time es to shargu him with sensiruative notice. surke v¥. 
Buliett, 16 114. 545. 

Thess principles of isw ers all inched in the oral in- 
struction ziven by the court, and 4% ie in the lisht of thease prine 

Giples of law that we must view the facts im the osea, 

Plsintif? was a roomer im the apartsent of one Ubspaky who 
We & tomant of the defendant, cecupying the fourth fleor of the 
previces in question. CGhapsky tecams a tutiant during 1911. On the 
day Of the eacident, ths piasintirf, on his way to sor, ieft by 
the roar entrance of the prosiges, and as he deassrde4 upon the 
second step it gave way ami he fell through, whereby be anetained 
the injuriss fer sbigh this astion wes bromxnt. 

Pisintarft’s witmeseea, beeides himeeif, were cRape*y and 
hie wifs, ond Silas Galker, another tenant in the budiding’ Alii 
textified that the st<p through which plaintiff fell was decaysd and 
rotten, and that the edges of ether beards te whieh it was natled 
were alse retten and decayed. 

Defendant's witnesses were “re Pace, the agent in ilamediate 
gharge, Sustay “Uchlman, the carpenter «he oecasionaily made re- 
pairs, and one Davis, the Janitor. while these sitnesass testified 
to the contrary, yst defendant admite that the issue presented by 
this sonmPlict in the evidence was a question for the jury, mxuixtat 
£XXHMAX RBAAKAT HOAX BHT AWE By peda x 
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The gefordant, Roserer, stromsiy sddrenses Limssif to 
the contention Lai thie dscazyei acd retten eersiition of the soad 
and the supportc, wae met pateni; that defendant hei ne notice 
thereof, ema that there sere mo tirscusstances or facts in avidence 
from which it sppearet timt the danmdiered senld ty the exersize of 
reavonnblae Giligence, Bave dis@evarsd sich defect or conid he 
ehargsd sith scnstructive netics therget. 

it is ecnceded thet aciucl] motiee <7? a defective sondition 
ig not eueermtianl in erder thet iieiniifiy say attach te the defoenie 
amt.» if thers ars fects amt circwestencer in evidemes from which 
the jury say reaccrabiz infer thet the devfendart in the exeroise 
ef reascmable dilizernce ceald have dicooverad the defegtive son- 
ditien, then the dePermiant may be charged «ith sonetrustive notice 
thereof, 

ine esidenee of the plaintiff shoved that the steps and 
porshes had been in use for at least If years; thst the senditicon 
ef the porches and cteps kas cuch that after a rain, water would 
remain on the steps ami porshey te the depth af one or two inches: 
that im winter snos and ice gathered and remained there for a lene 
perict of time; thet in Fevruary, 1012, there cas an overflow in 
the terk on the reot, ami water ruming doar frose ard left the 
perches ang stairs covereé eith ice; thet this oiraumstanes, 32 
well se the fect that water sould gather upon the porches and steps, 
wow Ghiled to the attention ef defendant's agents by Shapsky; that 
in the fall of Bll and there@fter, the atsirway and especially the 
beards at the top of the stairs, sore very shaky ami looked oid 
und sorng that soma ef the boards om the poreh lesding to the 
staire in queation were "loose uri soft, und that pecpie using the 
poreh would scuetizesx oateh their hesle in these loess boards: 
and that the sondition of these boards wae galled to the attention 
cf the Janiter seversi sonthe pricr to the accident. 
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hefoniart ts wetmassen eteatat thet thenva eos eothtire tm 
the apresrance ef the gteps ot hearts that irtieatat any defeat 
thorsin. oracwer, the serrenter tectiPied thet trea or thraa 
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Cwiklix ve Srajsay, 12° 22d. AnD. OM, 
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nox with the views herein axpresasd. 

Defaniant alee somplains that the sourt erred in refusing 
to atrike fro= the reseri the will of Lyman fmmahbuil, deceased: 
he beeea his centention upen the ground that the seurt havins al- 
ready imatructed the jury to Pind defendact au trustee net sullty, 
the will was immaterial and incompetent, a3 1% did pet contain any 
Girest referanse te the premises in egusetiion: and further, that 
tne wlii Geing of somsidersble length, save the appearence of ra- 
ferrin: $6 + large esiats and thereby if miszht have had soma weight 
with the jury in determining the amount of the damages to be azssease 
ed, ta the srefudice of the defemdaut. ¢¢ tnink thia sontention 
ia githout serit. 8 was sonceded that thie property #42 part of 
the frumbull estate; the will sas prover evyidenss t¢ shaw that the 
gefenidant had scentreit ef tunis vreperty, it osins part of the estate. 
It ic admitted thst defendant wish be fable as an individual even 
thoush his authority sass te him sa trustee. 
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thie is a fourth olawe contract case «herein the #iscone 
sin telding & Sutting Vompany, defendant in error, plaintiff belos, 
breugnt suit against the geriim uachine Yorks, pleintiff in error, 
defendant belles, for the sum cf $40, fer merchandise scid ard de- 
Livered, and labor performed by anid plaintiff fer said defendant, 

A proper statement of slsim wa Tiled shersin wae cat 
forth in detgil the character of the clain+ Sefendart *iled an 
affidavit of merita puttine directly in iasne the slain of the 
piaintirf., Uren the trisl of the ease before the seurt without a 
jury, the court fournd the isenés against the defendant and assessed 
Plisintirf's davnges in the uum ef G25, upen which finding judgement 
wae entered Sovember 9, 1914, te reverses wnich this #srit of errer 
wae sued ontt and om the aases day on order waa entered allowing 
the defendant aixty days in whieh te file a bili of sxceptions. 
on Jeruary ©, 116 - the laat day in whish te file s bill of ex- 


eeptions - an order wae entered stating that sy atipulatior of the 


‘partica, the tine for filing and aicnins the 5111 ef exeepticns bs 


extended ten days. ‘he bill of exceptions, ehich in fact was 4 
aterorcraphic repert of statement of facts, waa marked “prasented 
January 14, 1915," ard thie instrument waz filed *ebrusry 1? mms 
pro tumo ae of Jummary 14. 

A motion has been made te atrike the stenceraphis report 
filed herein from the record, uson the groumi that the erder of 


January & 151", was void and the omisipal court was witheut furie« 
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aiction te gisr and have placed of record ths stenegraphic revert 

after Jaruary ©, I1¢15. in sauppert ef aaid motion, siaintiff sites 
the cazas of Lassers ¥- Korth jerman Lloyd Se3. JO., 244 Ill. S79: 
#ilsen v. Johnsen, 175 ill. App. S85: Surlitzer v. Diskinson, 247 
ill. £7. "GC cOunter-esurgestions to this motion ware Pilisd by de- 

feriante 

In view of the record im this eass the forerccirs anthor- 
itiea are comtrelling. Even though a stipulation was entered inte 
January A, 11S, extending the time ten days, the record shoes that 
the ssid stipulation amd the order extending the tires for filing 
the sterogrenhisc report was not entered within thirty days after 
rendition ¢f the judgment, the period in @ ich such extension must 
be made, in cases cf the fourth class, under the provisions of the 
statute. 

in the case of Surliitger +. Gickinacn, supra, it gas held 
that "che provisions of the statute on this point eannot be waived 
by stipulation." The motion ef the plaintiff? tc strike the stence 
graphic report from the files muet be granted. 

A@ 21] aseicnmerts of error ars based on such stenographic 
resort, thers is nothings left for thie court to passa upon in the 
further presseution of this erit of errer; the judgment sust 
therefore be affireted, and it will ba so ordersd. 


SYRSOGRAPHIG RSPORT STRICKEN 
85 JUBGMANT AFFINESG. 
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HERBERT L. LEMON, 
Appellee, 





EEAL FROK THE CLIRGUIT COURT 
vs. 
OF COOK COUNTY. 
ARTHUR BE. LEMON et al., 

Appellants, 
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kh, PRESIDING JUSTICE BROWN 


. DELIVERED THE OPINION OF THR Count, 


The appellee in this cause, Herbert 1, Lemon, 
brought a bill in equity in the Cireuit Court of Cook County 
against the appellants, Artiur Lb. Lemon and id@a khatilda 
Lenon, hie wife, and warren A. Baker and Addie i, Enker, his 
wife, and made also parties defendont tuereto tie ‘onarch 
Wetal Company, a corporation, and Jennie Lemon, the wife of 
the complainant. By tois bill, upon sxllegetions therein 
made, the complainant prayed that the Court might decree 
that he, the complainant, was the owner ef and entitled to 
thirteen shares of the Monarch .etal Company; thet Artuur i, 
Lemon was the owner of and entitled to five ohnres in said 
Company; and that Yarren A, Baker wae the owner ef and 6n- 
titled t» seven shares in the capital stock of said Company; @ 
and that it might order Warren A, baker as Secretary of 
said Company to execute and seal with the corporate seal 
certificates of stock also executed by the complainant as 
President of said Company in the proportion before mentioned, 
and deliver the said certificates to the respective owners 
thereof, He also prayed that Arthur H, Lemon and varren A, 
Baker and their wives, and he, the complainant, and his wife, 
should be required to execute and deliver unto the corporation, 


the Monarch Weta) Company, a good and sufficient conveyance or 
deed of Lot 14 in Block 7 in Ashland Second Addition to 
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Chicago, 

The Monarch ifetal Company filed an answer to amid 
b111, in which it alleged that the matters and things contained 
in the bill were in respect to a controversy among the stocke 
holders of the corporation as to their respective interests 
and shereholdings in the Company, and that the Company would 
abide by the decision of the Court in reapsct to these mate 
tera anc things, 

Arthur H. Lemon and Warren A, Baker and their 
wives after filing a genernl desurrer abandoned the same and 
filed a joint ond several anewer, in thich they ande many 
extended and detailed allegations contradicting or further 
elaborating the allegations of the bill on which the prayers 
before recited were brewed, and asserting that of the capital 
stock of the Jonaren Ketal Company,which is in all 25 shares, 
Herbert Lesion was not entitled to thirteen shares, but to ten 
only, and that Arthur |), Lemon and Yarren A, Baker was each 
entitled to seven and @ hraif shares; and that the title to 
said real estate mentioned (which was used by snid Company 
for its business) was, in eccordance with an agreenent of 
the complainant and the defendants, although purchased out 
of the profits of the corporation, vested in equal undivided 
third parts in Herbert L. Lemon, Arthur !. Lemon and Yarren 
A. Baker, and ought go to rewain, Wherefore, claining the 
same benefit as though they had desurred, the ssid defendants 
asked the éhieed band of the bill, 

The cause was referred to a aster in Chancery 
to take evidence and report conclusions, A great amount of 
evidence was taken, on consideration of which the Master 
found: 


That Herbert L, Lemon invented and procured a 
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patent for a certain “Babbitt L,etal ingot" in 1507; that he be 
gan to manufacture such ingots under the nome of the Lonarch 
Metal Company that came year; that his sister's husband, sre 
ren A, Baker, shortly after invested (600 in the busineas, and 
that there appeared "to have been some sort of understanding 
that Baker and Herbert L. Lemon would have in said business, 
when it got on ita feet, substantially equal interests," out 
that it wes aleo understood “that the said Herbert LL, Lemon 
should retain the controlling interest in said business and 
thet et any time when (as was contemplated) a corporation was 
organized to take over the business, said herbert 1. Leson 
should have the controlling interest in saic corporation; that 
in 1499 Arthur Hi. Lemon became a “vaveling Balesnan for the 
business, receiving G12 a week and his expenses on the road; 
that in 1900 Herbert 1.,. Lemon (who as well as “darren A, baker 
had been theretofore also otherwise employed, but had given 
their spare time to the business) gave up his other business, 
and, 2s well ae Arthur i}, Lemon, vent on the road to sell the 
product of the Konarch etal Company, receiving 015 a week and 
his expenses; that also in 1900 Herbert 1, Lemon and Varren A, 
Baker and Arthur i. Lemon after seme discussion agresd that 
thereafter iierbert L, Lemon should draw forty per cent. of the 
profits and said Baker and arthur HK. Lemon should each draw 
thirty per cent. of the profits; but that while the profits of 
the business ahould be so divided even in the event of an ine 
corporation, the said Herbert |.. Lemon was to retain the core 
trol of the business, and in tne event of an incorporation 
Arthur i, Lemon should receive only twenty per cent. of the 
stock and the remainder should be diviced between Saker and 


lierbert &, Lemon in nm manner that Herbert 1. Lemon should 
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the business; that beker thereafter expressed his dissatisfac- 
tion with this arrangement and herbert L. Lemon agreed that he 
would divide his extra ten per cent. of the profits with said 
Baker, thus giving to each thirtyefive per cent. of the profe 
ite; thet Arthur BH, Lemon was not informed nor knew of the 
existence of this last undertaking until after this sult was 
commenced; that after this arrangenent the buginess was care 
ried on in the same wey until February, 1905, when steps were 
taken to incorporate; thet st various times Perbert |, Lewon 
has contributed gums to the business agxregating .1155.66, 
which have not been repaid; thet irs, Warren A, Boker at dif~+ 
ferent times kas contributed various sums to the vuginess age 
eregating {600, which, however, heve veen repaid to her; that 
neither Warren A, Beker nor Arthur li, Lemon ever contributed 
anything to the business; that after the arrangements above 
described and up to the time of the incorporation profits were 
credited up on the books of the business in the proportions of 
40 per cent. to Herbert L, Lemon, 40 per cent, to Arthur i, 
Lemon and 3) per cent. to Warren A, Baker, and that from time 
to time adjustments were nade outside of said books, “hereby 
the extra 1° per cent. received by or credited to iierbert LL, 
Lemon was divided with Baker; that altiough no further cone 
versations or arrangements were hed or mude with reference to 
the interests of said parties, it was recognized by tiem all 
that Herbert L,. Lemon had the right to control the general 
pelicies and affaire of the Company; that in February, 1905, 
Arthur H, Lemon was authorized to employ lawyers to take the 
ateps necessary to incorporate the ‘onareh *etal Company with 
@ capital steck of 42500 divided into 25 shores of $100 each; 


that in accordance with aragid arrangesent an application was 
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filed with the Secretary of State, and herbert L. Lemon, F i, 
Winkler and Arthur Ii, Lemon were authorized as Commissioners 

te open books of subscription for the capital setock of said 
cerporation; that thereafter the Commissioners filed a report 

in the office of the Secretary of State in which it was recited 
that Kerbert L. Lemon had subscribed for thirteen shares, Ware 

ren A, Baker for seven snares, and Arthur H, Lewon for five 

shares; that the Comsissioners' Report contrined what purported 

to bo @ copy of the original subseriptions for stock, with \ 
the actual individual. signatures of the partics attached to | 
said copy. 

The aster says in his Keport: 

"The evidence is exceedingly contradictory and 
unsatisfactory as to whether the figures indicating the smount 
of satock belonging to euch party were on said document at the 
time when their ecignatures were attsched thereto, but i am of 
the opinion that they were there at that time, At any rate, 
those figures are in accordance with the understanding of the 
parties as to what their respective stock holdings were to be.” 

it may be noted (although the /aster does not ine 
corporate it in his findings) that tie evidence showa that ths 
minutes of a supposed first meeting of stockholders show a 
recital of these subscriptions and are signed by "Warren A, 
Baker, Secretary of the meeting." 

fhe Master further finds that in June, 1905, ‘er 
bert 1. Lemon executed and delivered an assignment to the said 
corporation of his letters patent, but that no formal assignment 
of any other property or assets of the partnership was ever mai e 
to it; that for some time prior to May 26, 1909, the business 
of the honarch Netal Company was conducted upon rented premises 
known as Lot 14 in Block 7, in Ashland Gecond Addition to Chie 
cago; that the three parties interested in the corporation dee 


termining that it would be advisable to purchase these prenises, 


authorized Arthur H. Lemon toe negotiate for their purenase; that 
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he did so and tovok the title in his om name, mexing a cash 
payment with money belonging to the corporation and giving 
his own notes for the unpaid pertion of the purchase price, 
some of which notes have teen since paid with the money of the 
corporation; that repairs and taxes nave been paid since with 
the funds of seid corporation and the place used by the said 
corporation for its business; that in duly, 1909, Artiur i, 
Lemdn and wife conveyed to Herbert L. Lemon and #narren A, 
Boker an undivided one-third interest in said premises, 

The Master aleo finds that a short time after 
the Company was fneorporated some dissatisfaction was mani- 
fested by Saker and Arthur i, Lemon, and some sttempt made 
to get Herbert L. Lemon to sign and deliver etock in the 
proportion of ten shares to lierbert LL, Lemon, seven and a 
helf shares to Warren A, Baker and seven end a half shares 
to Arthur H. Leson, but that such attempt was unsuccessful 
and no stock certificates were ever in fact executed by the 
officers of said Company and delivered to tie respective por 
ties in interest; thet no positive steps were taken to change 
the existing conditiens until a short time prior to the come 
mencenent of this suit, when a disagreenent on a matter of 
business policy occurred; that thereupon Herbert LL. Lemon 
asserted that he had the right to dictate the business polie 
cy, having, a6 he maintained, the controlling interest in the 
Company; that upon thie being disputed, three stock certifi- 
cates were by his instructions prepared, setting out the owne 
ership of said stock as follows: Herbert L, Lemon 15 shares; 
Warren A, Baker 7 shares; and Arfihur ii. Lemon 5 shares; which 
certificates were executed by jcrbert L. Lemon ag i: resident, 
and presented by him to Laker with the request that he execute 


them a8 Secretary; that this demand was refused, 
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On these findings the Kaseter stated his opinion 
to be that - 


"It was the intention of the parties that the said 
herbert L. Lemon should hove the controlling stock ownership, 
but thet the said three parties should nevertheless te ine 
terested in the profits of the Gompeny in the sane propertions 
@8 Lereinbefore found,” 


Many objections were filed te the i ausier's repert 
whieh were afterwards ordered to stand as exceptions to the same 
before the Chancellor, but on hearing they were all overruled 
and findings repeating substantially those of the Laster were 
incorporated in a decree entered by the Chancellor in tne Cire 
cuit Court Mey £4, 1915, frem which this appeal was taken, 

the ordering part ef the decree approves the Mage 
ter's report and adjudges Kerbert LL, Lemon to be the ower of 
thirteen shares of the onareh Ketal Company, iarren A, Baker 
to be the owner of seven sheres, sud Arthur hh. Leson to be the 
owner of five shares; and that each of said three parties is 
entitled to the number of snares stated, ‘The decree then proe 
ceeds: 


“It is further ordered, adjudged and decreed that 
the complainant Herbert LL, Lemon as }resident and the defend- 
ent Warren A, heker as Secretary, execute in their respective 
Capacities stock certificates of said onarch Metal Company, 
a corporation, fThtiteen shares thereof to Harbert 1. Lemon, 
seven shares thereof to Warren A, Beker, five shares thereof 
to Arthur E,. Lemon, and tiat the smid Warren A. baker a&@ Sece 
retary of said corporation impress the seal of said corporae 
tion on said certificates of stoek so executed, and that dee 
livery thereof be made to the respective ovmers thereof and 
parties entitled theretec, a6 hereinabove set forta, within 
ten days from the date of the entering of the decrees. 

It is ‘urther ordered, sdjudged and decrecd that 
the net profits of said vonareh Ketal Gompany, 2 corvoration, 
be divided and paid to complainant Herbert L. Lemon, the dee 
fendant Warren A, Baker and the defendant Artiur iH, Lemon, 
or to their respective assignees or transferees, of tneir 
respective atock interests in said corporation aforesaid, in 
the following proportions: 

To Herbert 1. Lemon, His assignee or assignecs, 
transferee or transferees, tuirty-five per cent. tuereof; to 
Warren A, Daxer, his assignee or sésipgnees, transferee or 
transferees, thirty-five per cent. thereof; to Artihur H, 
Lemon, his assignee or aasignees, transferee or transferees, 
thirty per cent. thereof. 

it is further ordered, adjudged and decreed that 
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within ten deys from the date of entering of this decree the 
complainant Herbert 1, Lemon and Jennie Lemon, his wife, the 
defendant Yorren A, Keker and Addie Maker, his wife, and the 
defendant Arthur H. Lesion and lda katilda Lemon, his wife, 
execute, aoknowledge and deliver a quiteclaim deed conveying 
unto Monarch detal Gompeny, a corporation, the following dese 
scribed property, to-wit: Lot Fourteen in Hlock Ueven in Ashe 
land Second Addition to Chicago, © * * and that upon the dee 
livery of such conveyance Herbert Le Lemon pay to tne defende 
ant warren A, Beker the sum of Two Lundred Yortyeseven Dollars 
and Fifteen Cente ($247.15) and to the defendant Arthur h, 
Lemon the sum of Two Hundred and Lieven Dollers and Cighty- 
five Cents ($211.85), the aggregate of wiieh said two suas, 
namely, Four lundred Piftyeuine voliars (V459) being seventeen 
per cont, of the difference between the proportion of the stock 
interest cf herbert L. Lemon, complainont, in said corporation 
aforesaid, namely, fifty-two per cent. and his profit snoring 
interest therein, namely, thirty-five per cent of the sum of 
Twenty-seven ilundred Poliars, wade up of ‘wentyefive cundred 
Dollars, tne principal of the amount of the purchase price of 
said premises already paid out of the funds of aaid corpora 
tion, and two hundred dollors, the epproximate sum paid on 

asec unt of repairs of said premises out of tie funds of said 
corporation,*® 


it is maintained by the appellants herein that 
even if the findings cr conclusions of fact of the \aster were 
justified by the evidence, wiich it is insisted they are not, 
yet the decree is ¢rroneous because equity has no jurisdiction « 
of the matters invoived, 

it isa insisted that as the Couria of illinois - 
differing therein from those of some other States - hold nane- 
damus to be & oreper reuwedy to compel a private corporation to 
allow on its books a registry of a transfer of its stock, the 
power of equity by a decree to compel tne officers of such a 
corporation to issue certificates of stock is not necessary; 
that an adequate remedy at law exists, Hut the very opinion 
cited in support of this contention + Jwith v. Automatic 
Photog¥epiic Company, 116 111, App. 649 = saya that “It may be 
that a court of equity could compel the respondent to perform 
this duty * * * but it is no longer an objection to the grante 
ing of a mandamus in this State that the relator may have 


another specific remedy,” 
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kereover, there are in this cease especial reasons 
that can properly be alleged why the jurisdiction of equity 
should not be held oxcluded, 

The eontest is really and in essence between 
stoeckholderga as stockholders, not between am stockholder and 
officers as officers, or as representing the corporation, It 
is in effect, sc far as the stock is concerned, a suit for a 
specific performance of 2 contract to distribute stoek in cere 
tain proportions, The appellants say that by the authorities 
“se peculiar value” must attech to the stcck sought to make it 
proper to invoke the aid of equity in such a case, This may 
be conceded, But we tiink this requisite "peculiar value® 
to the complainant is plainly shown here by the character of 
the stock and business and the vontest over the business cone 
trol of the Company. 

Again, the fect that the title to real estate is 
involved in the general settlement of the affaira between the 
stockholders ond the Company,gives an additional reason for 
holding a suit on the chancery side of the court a proper 
method of secking the remedy desired, 

Ye do not ogree with the counsel for appellants 
in holding the bill so multifarious as to require the reversal 
of the decree. Although it is true perhaps that a chancellor 
may give the advantage of a demurrer on this ground to one who 
hae abandoned a demurrer and taken much testimony on the mere 
ite, it certainly is largely within his discretion, of which 
it is no abuse if he is slow to take this course, Gilmore v, 
Sapp, 160 111., 297, In the present case we should have deemed 
it improper to have refused a decree disposing of the whole mate 


ter litigated. 
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The corporation was before the Court as were its 
three stockholders, As 5 corporation it agreed to abide by 
the decision of the Court. The cause presented a fit oppore 
tunity for settling the verious elleged rights in contention, 

it is urged that the complainant was guilty of 
laches which showld defeat vie right to a decree. But indee 
pendently of ai] questions of pleading connected with this 
defence, this contention rests, so far se the stock is cone 
cerned, a8 counsel for the appellee pointe out, on the bee 
lief that the Master was Se eater in holding more credible 
and securate the evidence offered by the appellee than tiat 
presented by the appellants, if the Laster was not thus in 
error, the argument fails, as we think, 

On the position, however, that the aster was 
thus in error the appellants place great emphasis, ‘They ine 
sist that his conclusions on the facts followed by the Chan- 
cellor in his decree were clearly agninst the weight of the 
evidence. It would be of no service to any one for us to die 
cuss this in detail, as the counsel for the reapective partie 
have done, it is sufficient to sey that we have considered al 
the evidence, and while we finc it in parts, as the Jaster did, 
*“contradictory and unsatisfactory," yet independently of the 
amount of prima facie weight that should be given his findings, 
those findings coincide with our own conclusions, It is not 
merely the number of witnesses testifying directly on a given 
point one way or tne other that sust be considered in a case 
like this. trobabilities must be weighed and legitimate infer- 
ences may be drawn from them and from surrounding circumstances, 

There is, however, one suggestion concerning the 


decree made by the appellants which seens tc us to have much 
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weight. they cemplain with some justice that - 

"if this decree were to be affirmed and carried 
out, wppeliee would, in the course of events, come inte posse 
ession of thirteen shares of stock without restriction as to 
their earning power and tranuferable upon the books of the 
corporation, Transfer of the shares by appellee to an inno} 
cent party without notice would creste m situation seriously 
jeopardizing the rights and interests of appellants,” 

To this the appellees replies in effect thst there 
can be no “innocent parties without notice", inagsuch as the 
decree, which ia notice to all the world, provides how the 
net profits of the corporation shall be divided notwithstande 
ing the stock holdings, ‘he question whether this is a suf. 
ficient answer may be waived, for by siight modification the 
objection to the decree can be entirely obviated, This modie 
fication we have,end shell exercise, ike power to make, 

In the décree, in that portion whieh is thereine 
before recited, ueuweeis the words “ond that delivery tnereof 
be made to the respective owners thereof and parties entitled 
thereto, as hereinabove set forth within ten days from the date 
of the entering of this decree”, and the words, “it is further 
ordered, adjudged and decreed thnt the net profite of said Mone 
arch Ketal Company, 8 corporation, be divided and paid to come 
Plaineant", etc., is hereby inserted these words: 

“Upon the face of snid stock certificates shall 
appear the words; 'The participation in dividends or profits 
of the Cowpany of the present or future holderge of the shares 
represented by these certiviontes is limited by the decree of 
the Cirovit Court of Cook County entered \iny “4, 1915, in the 





cause of Herbert L. Lemon vs. Arthur |. Lemon et al., and by 





reference said decree is made a pert of thia certificate,'* 
As thus modified the decree is affirmed, 


DECREE MODIFIZD AND APYLIAMED, 
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KATTHEW SULLIVAN, 
Defendant in Error, 


v3. 






COURT OF CHICAGG, 
HARRY WOLF doing business as 
CLIMAX ELECTRIC CARPET CLEANIZG 


| ERROR TC THE MUNICIPAL 
WORKS, 


Plaintiff \in Error / 


1 G2 ae 3 65 
WR. PRESIDING JUSTICE BROWN 


DELIVERED THE OPINION OF THE COURT, 


It is plain that the judgment of #70 rendered 
by the liunicipal Court against the plaintiff in error, Harry 
Wolf, in favor of the defendant in error, Matthew Sullivan, 
must be reversed and the cause remanded to that Court, “This 
is not on the question of service, which the plaintiff in er- 
ror is not, as we think, in a position to raise, He has sub- 
mitted himself to the jurisdiction of the Court. But the 
Court was plainly wrong in assessing the damages (the action 
being one in tort) merely on the statement and affidavit of 
claim of the plaintiff. 

Evidence was necessary to establish the damages, 
Neither the Practice Act nor the !unicipal Court Act justifies 
or purports to justify the entry of a judgment on such a 
statement and affidavit as had been filed here. 

The “Statement of Claim" says that the plaintiff's 
cleim is for $70 damages, growing out of the defendant's 
ruining bhree valuable rugs in an attempt to clean them, 

The affidavit only alleges that the affiant is the plain- 
tiff in a suit “for damages as set forth in the aforesaid 
statement of claim, and that he claims damages amounting to 
seventy dollars and therefore he brings tiiis suit." 


It will be noticed that the plaintiff does not 


~~, even swear that he has been damaged to the extent of seventy 
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This is tantamount only to naming an ad damnum in an action 
of tort. 

The judgment is reversed and the cause renanded, 
The cause siould be tried de novo, allowing the defendant 
to make such defence as he may be advised and is able to, 


REVERSED AND REMANDED. 
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FRED BD, DAVIS, 
Appellee, 
APPEAL FROM THE MUNICIPAL COURT 
v8. 
\ OF CHICAGO, 
THE dedicat COMFARY, 
Appellant. 
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WR, FRESIDING JUSTICK BROWN 


DELIVERED THE OFINION OF THE COURT, 


A judgment fer £921.17 was rendered by the Ku- 
nicipal Court of Chicago in a first class case January 21, 
1914, in favor of Fred >, Davis against The Stevens-avis 
Company, a corporation, ‘The Stevens-Davis Company has ape 
pealed from this judgment to this Court. The cause was 
tried before the Court without a jury. 

The defendant. 14 an advertising agency, The 
plaintiff was a stockholder in the corporation and also had 
an agreement with it by which he was to solicit advertising 
contracts for the Company and receive a certain comsission on 
the proceeds thereof to the Company, From Kay 1, 1912, to 
September 11, 1912, he worked for the Company under this cone 
tract. At the latter date he left the employ of the Company 
end opened a rivel business, 

pifferences concerning the accounts between him 
and the Company led to this suit. 

An amended “Statement of Claim" of the plaintiff 
was filed Cctober 23, 1913. It asserts that money is due to 
plaintiff as earned by him “as commission on contracts or ore 
ders secured by plaintiff and delivered to said defendant for 
execution from and subsequent to bay l, 1912", which comnission 
is due under an agreement of the defendant “to pay plaintiff 


20 per cent commission on all work secured by him,“ The state- 


SOROS = TE 


7 OLVAL AL’ & aay, 
esaliengaA 


4 


eTHAS4O9 Bt aca aut 
aT RR ERE ot 


t 


TWEUI TAAL IM ee MOR UA 
oF 


oA SL Lite OD 





PeOka BbLTOUL Berdleadt , aa ie os 


Vo tet My oT ReoO SA? GaeaVI cd 


mk afd od botehavt aew VI. {90g nat Inemheat A 

fk wiounaeL gaco Gaels Jarlt 6 af oganian to ¢rued' teqha te 
aiveaveadniveta an? funtega akvad od boxt te tovat al PlOL 
~YR BAG Wreaegued ei ecceeneuee oA cokiamerins 8 Caged 
Gan esuKn ad”  duH0d eLae of dnsmgbert, hid aiott belasg, 
| et tA a‘ suodshe: tuued aut oxoted boixt 

ony  yYonege anlaistevbs met at sndtne tos et | 
bad offs bas iobvasoqgzes aid at «ebtdrsdeeds @ Raw yiesntata 
gateLinevie Sfioitoe of saw ca sods yo 3h dgtw Soomeetys te 
ay wmednetomos niavtes a avieven da8 ery oult <a't atowtsaos 
Gs ater .f ya worrd amend) arth “4a huswens abshootd oui 
anoy alae Yeon vniao) edt 10% hevvew ost SVL aa tsduerqae 


qragnod ond ko yoldee aid wat ei esau sodend outs ta ,doend 


* 


ain asevdad esaucags ads ysditeoiton Bo odens tt i 


Amore ud eae ‘e “beaoga daw 


ive eind od go Yenamod ont baw 
Watniaty ati to “nielo Ye ssenodmraX beneeae GA ve 
od Bub at woes hast eer swEe a eur ee rsdpt00 botit ‘Ba 
cath 20 adoarsnon PEs) | hodaa dawns asn® akties we beatae, aa “Pitontety 
ret tashnetet gine, os betevitod ne ‘Pinata Ww borioes tsb 


iit is 


io iue hwsen ao tit (PEERL yl Yeti od: snonpaediun bam mort noriunexe 
: a Tate Py wigs Tae 


VEL wim ty Yay oe" daubivs teb ‘ond ta savineotas ae robes. onb owb ek 1 





ies 


q eoxnds eat * * bei td bacuaee ~1OW fis 410 roa doce 





AO Sihbesy) 


ment proceeds: *Acting upon and in pursuance with the terms 
of said agreement or contract, plaintiff secured contracts or 
orders for work from concerns hereinafter set out and delivered 
same to and they were executed by the defendant,on which said 
commission of 20% is due plaintiff and remains unpaid," Then 
follows a list of twelve “contracts or orders" secured,with 

the amount of compensation for each to the Company, aggregating 
$15,166.21, Twenty per cent of said amount - $5053.24 - is ase 
serted to be cue fromthe defendant to the plaintiff, The plain- 
tiff also claims in said statement that there is due to him 
from the Coupany in addition to this sum, "$1225 for dividends 
duly declared on his holdings of the capital stock of said 
corporation." These sures ageregnte $4258.24, 

The defendant corporation filed the affidavit of 
its fresident to the merits of a defence and a set off, This 
affidavit denies the agreement to pay the plaintiff 20% on all 
work secured by him after ay 1, 1912, and says that it was 
the duty of the plaintiff in respect to ail the contracts set 
out in his "Statement of Claim" not cnly to obtain the initial 
order, but to perform certain other services until each job 
was fully filled, this the plaintiff, the affidavit asserts, 
did not do except as to five of the twelve orders mentioned in 
his statement of claim, As to one of the twelve the defendant 
denies that it filled or received payment of such an order se- 
cured by the plaintiff, and as to another, that the plaintiff 
is entitled to no compensation because he obtained the order 
before May 1, 1912, while he was working on a salary basis, 

As to the other five the defendant recites different and less 
sums as the “amounts billed" to the customers and a less amount 
of commissions earned by the plaintiff under the agreement, 


It adds, however, $20 as due the plaintiff on a contract not 
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mentioned by him in his statement ef sei 

The defendant denies that there is due to the plain- 
tiff $1225 for dividends, as he alleges, and further maintains 
that $285 should be deducted from the 41287.37 which alone it 
admits would be due him “if he had before the suit was brought 
completed his services on #11 the orders obtained by him", bee 
cause of his failure to sc complete them, and because, althouhh 
he was to be credited only as the work had been entirely completed 
and billed to the customer, there was about £1500 of items not 
go billed until after tois suit was begun. Therefore the de- 
fendant computes $1001.52 as due from the defendant te the 
Plaintiff, against which is to be off set 1948.55 due to the 
defendant from the plaintiff for overdrafts, leaving the plain- 
tiff debtor to the defendant im the sum of 4947.51. The plaine 
tiff made no defence as to the set off, and thus his claim was 
reduced from {4258.24 to $2309.41. 

The Court below rejected the claim of the plaintiff 
for the "dividerds® included in the plaintiff's statement. bee 
ducting these from the plaintiff's claim left §1084,.41 which he 
m@intained was due for commissions, The Court found due to him 
and gave him judgment for $921.17. Of this the appellant says 
in his argument to us, that it “was practically all of appellee's 
Claim after deducting overdrafts," 

The appellee says: “Yhe record does not reveal 
how the trial Judge arrived at his figures, but it is quite ape 
parent he adopted the view contended for by appellee and al! owed 
20% commission on all contracts, dissllowing certain few small 
items which went to make up the total amount claimed on each 
contract,“ 

Although the defendant prayed and perfected this 


appeal, the plaintiff (appellee here) has assigned cross-errors 
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which cover the contention that the “dividends" claimed by him 
should have been allowed in the judgement. It may be well to 
di spose of this controversy first. We think the court below 
was right. No action at law accrues against a corporation 
for undivided profits, There must be a dividend declared 

by the directors, Dennis v. Joslin Mfe@. Co., 19 8. i. 606, 
There is no evidence of any such declaration in this case, 

The pleintiff relied on credits in books of account of the 
corporation, Thies would net be sufficient in any event, but 
it is rendered etill more ineffective to supply a cause of ace 
tion by the fact that the evidence shows that the entries were 
made at the order of the plaintiff himself, and faila to show, 
as we think, any affirmance or consent, formal or informal, by 
the other directors, Such entries cannot efrect an estoppel 
against the corporation, 

The next question to pass on is the claim of the 
defendant that deliveries of the advertising material ordered 
in certein cases amounting to $1591.75 (on which the comwis- 
sions would smount to $2865.85 according to the defendant's ver 
sion of the account, and $318.35 according to the plaintiff's) 
did not take place until after suit was begun, and that there- 
fore the transactions could not properly be taken into ace 
count therein, inasmuch aw Davis, it is claimed, was not to 
receive credit for his conmission until “the goods were billed 
out and delivered." Yhese items were not included in the first 
Statement of Claim filed, but were brought into the case by the 
amended Statement of Claim filed (ctober 23, 1915, 

It is not necessary, in our opinion, to pass 
on the question whether this $285.85 or $318.35, as the 
cease may be, was or was not due under the evidence when the 


suit was brought. Conceding that it was not, we think the 
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amendment was allowable, the evidence admissible and the judg- 
ment correct which tock it into account, 

fhe case of Doherty v. Schipper & Bleck, 157 111. 
App. 413, was not indeed on all fours with the one at bar, as 
counsel for appellant point out, but it is of interest as show- 
ing that the Appellate Court of the Second District thought 
that, in the light of subsequent opinions, language on which 
the appellant in this case reiies, used in Hamlin v. Hace, 

76 i111, 422, needed modification, When the Gupreme Court afe 
firmed the judgment of the Appellate Court it used language in 
its opinion, evidently with deliberate intent, which to our 

mind fully covers the right under proper pleadings or amend- 
ments (if not indeed without such amendment) to bring into a 
suit items of the same nature as those originally sued for 

which mature between the commencement of the suit and the trial, 
Speaking of an employee who may, under certain circumstances, 
treat the contract of hiring as continuing, it says; 

“And if the suit is not commenced, or, if comuenced 
before, not tried, until his term of employment has expired, he 
may recover the contract price of his wages," etc, 

Doherty v. Schipper 4 Block, 250 i11,. 128. 

Of this statement the appellant says that it is a 
pure dictum which cannot overrule Hamlin v, Hace. But it affirmed 
without remark the decision of the Court which had in its 
opinion criticized that case, We think if the statement was 
a dictum, it was "a judicial dictum" which we ought to follow, 
especially as it seems in furtherance of justice and simplicity 
of action and in no way could have injured nor even embarraseed 
the defendant in his defence. As appellee says, “It merely 
breught before the Court controverted matter of the same nature 
AS submitted by the original pleadings, the effect of which 


could only tend to increase the amount claimed, * * * * In 


fact it was an advantage to him" (the defendant) "in that it 
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avoided the necessity of his making defense to a subsequent 
suit involving the same subject matter," 

The other matters complained of by the appellant 
we think were watters of fact purely, on whici, after conside 
ering the by no means harwonious testimony as it appears in 
the record, we have no reason to believe our decision should 
be different, or, if different, any wore likely to be correct 
and just than that of the trial Judge. So far as he decided 
in favor of the plaintiff and so far as he restricted the 
plaintiff's claims, we are ready to concur with him, 

The judgment of the Municipal Court is therefore 
affirmed, 
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JOZN R, CONSTAS, ) 
Appellee, } 
) APPEAL CxreCcurPT GoUTT 
Ve, ) 
) p? COOK COURT 
PETER GHEGORIS, 
Appellant, / 
re [SAO TA & wrk’ 8. 
fo ~~ €h*) 7 [4B » £ t 
/ 1921.4. 966 


BR. FRESIDING JUSTICE BROWN DELIVERED THE GCPINION OF 


THE COURT, 


A dispute between partnera (the apredlant and ap- 
pellee) concerning a dissolution of the partnership and an sce 


counting was the basis of this suit, it was therefore e 


proper subject of equity jurisdiction, 
1 Story's fq, Jurisprudence, 12th ed., chap. 15; 
Strong «et al. v. Clawson, 5 Gilman, 546, 

When a court of equity sequires jurisdiction for 
one purpose, it will retain it for all purposes necessary to 
complete justice, although that requires that some matters be 
passed upon which would not otherwise be cognizable in that 
Court. 

Norgan v, Hoberts, 56 i11, 65, p. 80; 
Sherlock v. Yinnetka, 59 i11, S89, p. 400; 
Fool v, Docker, 92 111., 501, p. S09. 

Thus having acquired jurisdiction for the purpose 
of correcting a mistake in the teres of a promissory note, & 
court of equity may retain it for the purpose of ascertaining 
the amount due and enforcing its payment, although such ascere 
tainment and enforcement of themselves are purely legal procecd- 
ings. 


So in this esse, the Court naving undoubted jurise 
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diction of the issues raised by the bill and answer, concerning 
which a mass of evidence was taken, and concerning which the Nas 
ter reported, it was entirely within the jurisdiction of the 
Court to adjudicate that a judgment note of 41500 dated October 
25, 1906, signed by the appellee and given to the appellant, 
and which the Court found it was agreed should be paid out of 
complainant's share of the profits of the business of the firm, 
had been in fact paid or satisfied in an accounting before 
judgment had been entered on it at the suit of the appeliant, 
It was also within the jurisdiction of the Court, having so 
found, to enjoin perpetually the appeliant from collecting or 
attempting to collect said note or the judgment entered on it, 
and ordering the appellant to deliver it up to the Clerk of 

the Court for cancellation, 

This power and right of the Court, which was ex- 
pressly recognized by a stipulation between the parties, the 
parties "waiving all objection thereto", entered into during tre 
pendency of the cause, was not affected by the fact that after a 
report of the Master had come in, recommending the appointment 
of a receiver for the corporation and an accounting under the 
direction of the Court, as well as the enjoining of this 491500 
note and judgment, the parties chose by agreement between them- 
selves to dissolve the partnership and settle all other matters 
in dispute between them except this note and judgment, ‘The 
jurisdiction had been properly taken and it remained “to do full 
justice between the parties," 

This disposes of the issue of law raised by the 
appellant in this appeal. The only other matter in controversy 
is one of fact. 


Appellant says the decree is erroneous in its find- 
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ings of fact that the note in question had been satisfied be- 
fore judgnent was entered on it, that such finding is against 
the manifest weight of the evidence, 

Of this issue it is only necessary for us to 
sey that we do not agree with appellant. The testimony is 
conflicting and contradictory, and the question for the iMas- 
ter and the Chancellor was largely one of the veracity of 
the witnesses, 

Our conclusion on consideration of the whole 
record coincides with that of the Master and Chancellor, The 
documentary and circumstantial evidence support the story of 
the appellee and throw doubt upon that of the appellant and 
his corroborating witnesses, 

The decree of the Circuit Court is affirmed. 


AFFIRMED. 
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IUOHGE C,. SHORIZDER, Exeeutor } 
of the Last ¥#i11 and Testament } 
of EP: ILIEN SURINDER, deceased, } 
; 
v3, } 
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TRERUSA DORSLALERE, i] 
Appellant, ) 3 
) fg ALPEAL PSOK SUPYRIOR COURT 
% ; CF COOK COURTY, 

GERTRUDE SCHRIE peg, } 
‘Appellee, #) 
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DELIVERED TRE OPINION OF THE COURT, 


in this case Gecrge CC, Senrieder, executor of 
the lust will of one Amilie Senreider, decessed, filed a 
bill of interpleader in the Juperior Court, alleging that he 
had e@ certain sum (afterward found to be 7456,50}) as the dise 
tributive share of the estate of Amilie Senhreicer, wnich was 
te go in the distribution cf the estate to one William aA, 
schreider; that he hed received demends for said sun from ope 
Gertrude Schreider and from one Theresa Loeslacre, respece 
tively, enen claising that “iliiem A, Schreider hae assigned 
the said fund to her, tie meade Certrude cchreider and “neresa 
Doeslaere parties defendant to the 611] and asked that they 
be required to interplead. Hach answered, claining to nave 
an assignment in writing of the fund, 

A decree of interpleader was entered on said 
bill, in which it was ordered tiat out of the fund (which had 
been paid by the complsinant to the Clerk of the Court) the 
Clerk of the Court should pay to the canp!sinant or his Boe 
hicitor 210 for “filing fee*® and $60 for scliciteor's fee, ani 


that the costs of tne procecding "including saia eum of 360 
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go preid to the complainant be, upon the final decision of the 
cause, taxed ageinst the losing defendant, being the defend- 
ant whom the Court shall find not te be entitled to said 
funa,” 

The defendants Gertrude Schreider and Theress 
poeslaere were ordered to interplead and settle the matters 
in controversy in this suit between thensel ves, 

After a hearing in open court of the controversy 
betweer; the interpleading defendants, e decree was entered 
by the Court on Setober 11, 1914, adjudging the fund to Sere 
trude Schreider., The decree contained the following para- 
graphs; 

*it is further ordered, adjudged and decreed 
that Theresa Deeslaere: pay the court costs of this precesd- 
ing and the further sua of Sixty (460) Lollars, which is 
310 court cests for filing the bili and Fifty (25¢) bollars 
allowed to the complainant's solicitor as fees, 

it is further ordered, adjudged and decreed, 
that the Clerk of this Court pay over all of the monies 
paid to him dy the complainant herein, to await the determi- 
nation of tiis suit, to Gertrude Sciireider, less the deduce 
tions heretofore provided for in the decree, etc," 

Prom this decree Theresa Soeslaere appealed and 
the appeal is now before us for disposition, 

the decree is plainly erreneous in that it or- 
ders “hereaa “oeslacre to pay the selicitor's fee of the 
couplainant, George ©, Sehreider, 

the original decree of interpleader entered 
May 14, 1915, wes erroneous in allowing this payment out 
of the fund to the covplisinant, snc the decree appealed 
from is equally erronecus in ordering Yhereaa >ceslszere 
to pay it. 

Chapin v. Take, 57 ill, 295; 


pelta & Pine Land Company v. Sherwood et al. 


187 i11. App. 167; 
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Vetropoiitan Life ine. Co. Vv, iineley & 
Corbett, “o, 20772 in this Court; opinion 
Tiled }areh 29, 1915, 

OF course it is open te ua to modify the decree 
by strixing out this order anc to affirm the deeree as modieg 
fied, or to act as the suggestion of the appellee and affirm 
the decree on a rewittitur to be filed by her, but we have 
no disposition te do go in tule cnse, ‘thile we do not feel 
ealied on under the circumstances to decide ¢iiher way on ine 
propositions advanced ty the appellant, tha. the decree was 
ageinat the sanifest weight of tas evidence ang that there was 
no evidence sufficient to base the decree uvon, we do hold that 
the evidence was extrenely unsatisfactory and incomplete, snd 
that it is wou that the controversy between the cinimants 
should be again tried, At sues ow trial it is to be hoped 
the hiatory ef each written assignment aay be traced by the 
testimony ef competent witnesses until they apeesred in the 
hands of aopellert “heresa boeslaere, one in o mutilated 
condition, it cannot be impessible that this should be done, 

The decree will therefore be reversed and the 
cause remanded, 


REVERSED AND REWARDED, 
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SELIVERED TRE CPINIGR OF THE COURT. 


Prefixed to the oplaion in Hillbeeasd iublishing 
Company v.  cCsrahan, 185 iii. App. Sau, will be found @ come 
plete atatement of everytning meecetsary to an understanding of 
the case at bar up to february <4, 1911, on which sey the 
Billooard iublisiing Cowpany sued out from this Jeurt ea writ 
ef error {cause 2c. 17566), to reverse an erroneous order of 


dismissal by the Circuit Court on fareh 10, 19120, ef the bill 


“in equity, the final dispesition of wiieh by the cCireult Sourt 


on March 21, 1914, wes by the decree which is attaoked in the 


present appeal, if anything Le wanting in that statement toa 


complete explanation of the situation, it will be supplied doy 
reference to Hillboard jublishing Company v, ieoVaranan, 151 
Ill. App. 227. FHeferrinz, then, to these twse opinions, we 
shall berin this statement at a point reached in tne statee 
ment in the 180 {i11. Apr. 825. 

Ry the opinion following that statesent Lt will 
be seen tint Mav 26, 1914, we reversed the arder of dismissal 
entered on Haren 1, 191°, 8 erronsecua and remended the 
cause to the Circuit Court “for such ather and furtner precea - 


ings therein as to justice shall aprertain,* 
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But it will als. be seen that we expressly held 
that the order of dississal, uitrough inadvertent ané erronée 
ous, wae not void, In bhillbomurd jublissing Company ve, ic 
Caranan (ho, 17253), 1&. 111. App. 842, and in Billvoard ub. 
lishing Company v. hcCareban, "o, 17592, 16 Ill, App, 544, 
we repeated our opinion that the order of kareh 10, 191, 
wae not void although erroneous, and gave Jiudgwent in these 
cases in accordance with that helding, in the firet of 
these exses we said; 

*“Long before the petition fer the rule was filed 
and long before the action complsined of es conteupt was taxen, 
the injunction had ceased to exist by tut disnisnal of tue 
bili on whiesn it was founded, ‘Tuaere could be, therefore, no 
contespt in disregerding it.* 

In the second cose we said: 

"The order of dississa) of the bill im the Cire 
cuit Court of Kareh 1°, 191., was net void or a nullity. in 
refusing to take part in the trial of the law sult before 
Judge Yindes, the defendant wos acting at his peril, there 
being no injunction at that time in force, the Court of Law 
and its officers were right in proceeding when ealled into 
action,” 

Cur views thus expressed have a bearing on tre 
case now before us. 

June 20, 1915, the mandate of the Aprellate Court 
reversing the order of j,areh lO, 1910, whicsh dismiseed the 
bill anc remanded the cause to the Circuit Court *for such 
other and further proceedings es to law and justice siuall ape 
pertain,” was filed in the Gireuit Ceurt. July 65, 1l¥lo, an 
order was entered by the Circuit Court giving leave to the come 
pPlainant to file a supplemental bill, end ordering an injunce 
tion pendente lite against “cUnrshan's prosecuting the suit at 
law (in which judgment had been rendered Secember <1, 192LU, 
two years snd a helf before) and prosecuting certain suite on 


bonds relating to the judgment obtained in tnat ease, and 


taking any further proceedings to collect said judgment. This 
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order for an injunction wes oonditicned on certain undertakinge 
by the complainant regarding certain other connected suits, 
not necessary here tc reoite, 

Sune supplemental bill filed en July <5, 1¥13, 
set cut the proceedings which have been reeited in tne opine 
don of this Court before mentioned, enc the reveresnl by this 
Gourt of tue order of dismivsasl and certain proceedings taken 
by keCarahan to solleet the judrment of Yecenber 21, 19lo, 
in the case at bar, and prayed that sll suito and proeeedings 
to cGolleat tnst judgement should be restrained and thet the 

—Billboard bublisning Company Should be allowed dausges agning 
MeCarahan for violsting the injunction heretofore sntered in 
this case," 

it alec prayed that “the accounting nox pending 
before one of the Masters in Chancery of the Court be cone 
tinued and concluded and thst ssid accounting include all the 
matters in gontroversy” between the Sillboard }ublishing 
Company and MeCarahan, 

Auguat 26, 1914, veCarshan was granted leave to 
withdraw his answer theretofore filed to the orizinel bill 
of complaint in this cruse, and tc Fille instanter a plea to 
the said original and supplementary bill, 

On the same day icCarahean withdrew his answer 
and filed a ples te said original bill and suprlementary 
bill, in which, after setting forth the history of the ace 
tion at law in assumupsit brought by MeCarahan egeinat the 
Billboard VYublishing Gompany on Yevruary 26, 1908, (prior to 
the filing of the origina) bill im the case ~t bar) to ite 
cultination in tie judument at law of the Cirearit Court pee 


ceuber 21, 191°, nnd alleging that the said action wae for 
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the enforcesent of the seme ricxhte and intcrests in behalf of 
keCarahnan and grew out of ihe same ceployment inat wos referred 
to in the original and supplemental bill in tne enuse at bar, 
he everred “that the said judgment and said several procagie 
ings in seid suit at law in aaid Cireult Court of Cook County 
are @ final deterxnination in faver of tuis defendant agninat 
complainant in this cause of al) matters anu tunings groving 
out of the reistion and esmployeent set out in asid bill and 
their detersination isa final snd in fuli fuoree end ef fect.” 
hevewber 15, 1e18, an order waa eu.tered reciting 
that a “demurrer” had been gade tu the plea, wnd that the de» 
murrer ihed been overruled and *eaid ples adjuiged and held suf- 
ficient for the purposes therein set forta,” 

Leecve waa given to eompleainant te file a "replie 
cation® te said plea within ten days, This Lrreguler and ine 
proper proceeding of “dewurring® te the plea may be considered 
to have been equivalent to "setting dow the plea for argument,* 

Lester et wl. ¥, Stevens et al,, £9 £22.155; 
Dixon v, Tdxen, 61 111, 324, 

There dees not appear in the praecipe transeript 
ef the record filed before us any replication to the plea, Gut 
that one was filed is recited in the final decree entered 
Maren 21, 1914, and we may presume it was a denial of the 
ellegsations that the law suit was for the enforcement of the 
sane rights and interests, and grew out of the sasie employe 
ment, that were the subjects of the b1l) and supplemental 
bill in this cauze, 

There was wome evidence taken in whic it appeared 
both by docusentary evidence and testimony that the law suit 
and the chaneery suits were concerning the claim for comalse 


sions by ‘cvarnhean for business obtained by Kim for the 


Billboard fublishing Company. 
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The decrees found in some detail the fnets cone 
cerning the history of both Guits, and further found that the 
ellegations of the plea were true and that the Judgement and 
the several proceedings in said auit at low were » final dee 
termination in faver of the defendant herein, <cUuranan, and 
ageainet the complainant Kerein, the Sillpeard :ublishing Come 
pany, of el] matters and things growing out of the relotion 
and exployuwent set out in tue original, amended, supplemental 
billa and ascended supplemental bill, and ordered the #11 and 
each to be dianissed eat the cost of complainant and the ten- 
porary injunction theretofore granted in this couse to be 
digsclved, 

he Billboard -ublisning Cospany apresled from 
this decree, by aSasignuents of error alleging it to be errone 
eous, and thie apyeal is now before us for diapowition. Ye 
think the decree of the Circuit Court wes correot, The under- 
living idea of tne complainant in this ease seems toa de thet 
nothing done while the order of Varen 10, 1910, stood une 
reversed could really affeot the serite of thin case or ita 
proper disposition after this Court had declured tie said ore 
der erroneously entered, de do not mean that this position 
is expressly stated or taken in the argument before us, wut it 
is the idea which we cannot help believing baa kept slive for 
so long in so mony forms this litigation, 

The eppellant argues that "the causes of aetion,” 
the “pleadings,” the "issues" ond "the facta® are different in 
the law suit and the suit in equity. ©f course the *pleadings* 
are different. The one case was @ suit at law by veCarahan 
acseinet the Hillboard tublishing Company, and the other a wuit 
in chancery by the Billboard tublishing Company against ».c- 


Carahan, The pleadings could not be otherwise than different, 
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But in eur opinion "the causes of action®, properly so-called, 
were not, and certainly “the issues" and *the fucts* inyclved 
were not, different in the two cases, it ig true that the 
Branch Appellate Court in Tre Lillbourd bublisaing Company v,. 
MoeCarahan, 151 il?, App. 427, decided that it would not sold 
that the diseretion of the ‘Court Selow nad been abused in 

its refusing to dissolve the injunction originally granted 
ageinst the prosecution of tue Law ouit, end further held that 
under the aversecnate ef we bill tas remedy in equity was the 
more adequate jand aatisfactory ona, 

Y ast “tie injunction wae Gigsolwed by the dismisaal 
of the bill, the law sult was preseecuteds, the Billboard ube 
lishing Coapany could have reised in cefenes to it, inconvene 
ient sa it might have been ta it to nave done wo, cvery matter 
that it did raise in the chancery sult. it elected meituar to 
do that nor to file a new bill, ner even, until long after, to 
sue out a writ of error on the dianiseel of the old one, pere 
tinmaciougly adhering to the erroncous theory that the order 
of diemisgsal wes void, Yhie it did at its peril, and we think 
it has now no ground of complaint. 

The decree cf tue Cirouit Court of Karen Zl, 1914, 
Giesnissing the bills end dissolving the injunction,as before 
recited,is affirmed, 
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LUCK FURNATURE COMPANY, 
& corporation, 
Defendant in Error, j 
URROR TO MURICIPAL COURT 
va, ; 
: 
j 


THES ALSINI victuals he 


a corporation, 


f) 

} 

) 

} 

} OF GhEGAGE, 
jlaintift, in ale ) 


WR. BPRESIOUNG JULTICR BOWE 


VRLIVERED THE OPINION OF THR COURT, 


For the same reasons for which we affirmed the 


judament in Quinlan ¥. “he Almini Company, “0, 206534, in which go 
an opinion was filed April 12, 1915, we shall affira the judge. eo 


ment in this case, 

“ne differences are not vita) or important; the 
é@ssentinl guestions involved ere the same, 

There are two Alainid Cosmanies cennsected with 
thia litigation, shies fer convenience we shall designate 
Almini Company A. and ALsini Company 2. in the came at bar 
the Court below evidently found, first, that the Alminil Come 
pany A., using the neme under which it was doing business in 
the State cf Bew York, of the "Almind “tudios®, purchased 
goods from the luce Furniture Company, ordering some of them 

oo to Kary Kann in Mochester, New York, and some to @, C, 
> Pickesicen, Syracuse, New York, and that the goods were so 


SS) . shipped, 





The plaintiff in errer is very insistent tnat 

thia weg not sufficiently proved, %¢ think the depositions, 

with the ecrrespondence introduced, entirely justify thie finding. 
fhe Court found, second, timt vefore these gcods 


were paid for, the Almini Company A. had cessed te exziat by 
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the limitation ef its duration st its organization, and that 
Almini Company =. hed been fully organized for the purpose, 

as its certificate of organization expresses it, "of continuing 
and taking ever one of the ease name, whose charter expired by 


limitation of duration January €, 1913; and third, that the 


er, 


capital steeck of ¢5G,600 of the Almini Company °(., with the 
exceyvtieon of 500, was paid, ss ite certifierte recites, by 
"all of the property and assets of the Alwinid Company A.; and, 
fourth, that the preceding findings showed Almini Company &. 
to tbe linhble for the rwount claimed by the fuce Furniture 
Company. 

Ye think all these conclusions were correct, 
Certainly they conform to the juetice of the waiter, and we 
can see no want of confornity with the law, 

The peint sade by the plaintiff in error concerne 
ing the want of power of either corporation te "trade in fure 
niture® is not well teken, 0 suen defence could be made to 
a suit for the purchsse price cf goods likes these, of wich the 
ordering party accepts the benefits, even if the purchazer 
could not, as the counsel for defendant in errer say it ean, ad 
and a3 we miso think it can, "be reasonably coneidered as fairly 
incidental to the business of interior decoration," 

The judgment of the Sunicipel Court of Chicage ia 
affirmed. 
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BULLARBeS CGURGON LAND AED 
ONERP COMPANY, o& corporation, 
Yor the use of 7, KK, Bloor, 
Admr, of the fetate of J, ¥, 
WiLSeH, deceased, 






Aptvellant, 


£ 


FAPEEAL PRO BRUNECIPAL Court 


Bee Sarre ner ee Me tre 


vs, 
} OF Cult act . 

OREGON GHOKRT LIRA BAYLECAD 

COMPANY, a corporation, 


i) 
Appellee, ve a QO} 
=. OM T OS a | 
: 1 oO fd wd A. 3 © 4 


a 
\ 


BELIVERES THE OFLNIGN OF THE COURT, 


~ 
\ 
\ 


The questiona in thie case bear much resenblanc 
to those presented to us in Geodwin v,. Oregon Short Line linile | 


| yo Cie ey 
road Company, os-€6256 in this Court, in waien we filed an | fg 
if ? 
a 
Opinion Janusry <>, 18L5, that ia not as yet printed in the /\. 
f « 


reports, s¢ aust repeat Herein what we said in that case e <, 
“It geems to us that reason end the logical eonclucions te 
be Gerived by analegy from tne general doctrines of arency 
coincide with the weight of autoority in susteining tulsa - 
Statenent te ve found in the opinion in culf, Colorade & 
Sonte Fe Railway Company v. Hodge, 10 Texas civil Appeals 
Reperta 543; 

‘A lecal station agent in charge cf o railroad 
company's buciness ate particular station is presumed toa 
have suticrity to represent the Company in @l1 matters core 
nected with the trancection of its business at that partioue 
lar station, vut he is not presused to have autnority to act 
fer the Company at other stations, and when he atiempts: to do 
sO, Kis net, unleas ratified, will not bind the Company,? 

Vals preposition was laid duwn in tne esse cited 
88 applying to the alleged contract of the station agent in 
benalf of tie Company to furnish cors on the line of tis own 
read but at aeotner station, if tris te tie law affecting 


such 20 alleged contract, a fortiori, it is true tiat a 
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atetion egent hag no guech *inplied,* “presumptive,” "snrarent® 
or “incidental® authority to make a contraet tindins the road 
to furnish care at @ particuler date on a foreisn road,” 

in reaching cur conclusiona in the case ot bar 
we have given arpetlisant the benefit of tHe deubt, if there be 
a doubt, on the guestion whether tre suggested or prapesed tege 
timeny of (rr, funn, the giatien agent of tne Idaho Horthern 
Heilroa@d at Hemet should be considered as in the record, if 
it can properly be so sonsidered, it is because in effect the 
ecliequy belween the Court and counsel concerning 1% involved 
or implied a stipulation te that effeet; in other words, tiat 


it was admitted that funn would teatify ea the counsel for the 


Plaintiff acserted tiat ne Would, “he eclloquy is given vyerbatin 


in the Bill of Exeeptions and a2 rucited alse In the appellee's 

brief and argument. The iopression it sakea en our sinda is in 

line with the contention of tue apypelinnt regarding it. We 

have therefore not desmed it neséasary cxpreasiy ta pass on 

the point urged with insistence by the appellise, thet it is 

not te be considered. Hut 60 Gonsidcering it, we agree with 

the trial Judge thai it prevee no lisbility of the appellee, 
The evidence for the piaint.ff (which was 411 

that was heard in tue couse) with ali thet it was sugsested 

that xr. Dunn would teatify to, giving to it ex construction 

favorable to the plaintiff, ie only te tue effeet that August 

6, 1907, the pisintiff gave an order to or sade a request of 

Dunn, tie agent of the idaho fortuern Hailrord Compuny at 

fmmet, Idaho, that sixty cars should be furnished it for the 

shipment of Lesba, at smcet, idaho, + 2 on cotober 1, =. on 

Ootober &, and Z) on Cetober 1G, 190%; that ur. Dunn requested 

or “placed the order“, as appellant phrases if, with a ur. 


Coyle, whe wae the lecal agent of the defendant, he (regon 
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Short Line, »& Eanpa, a junction point of the idaho Northern 
Railroad Company with the oregon Ghert Line, end that br. 
Coyle, *in the ueunl sourse of Kis exipleysent, as he always 
did with oriers received by the oregon Ghert Line kailrosd, 
placed the said order with the Chicago idapatener of the oree 
gon Ghort Line Rallroad Company® at Jampa, air, Collopy; 
that skortly prior to the firet ef cCetebar the defendant, 
througs ite Yiceeiresijent, or. Yaniieusen, had & telephone 
conversetion sith Collepy, in shich VanDeusen inguired about 
these cars, sad that Collepy informed him that he had reeeived 
the request but that he didn’t know "fer sure*® whether “they 
were going to zet thes on time,” but the eppellant weuld get 
them as quick as “they cot them; (presumably he mennt as eoen 
as the tailrcad got them); that on yarioua seeasions afterveard 
Yanbeusen isd conversations with Collupy akeut the cars and 
Collopy would aay *trat he didn't know when he would gat thes, 
that when they got on hie district ¢o he could Pind then he 
would teli us* (the plaintiff.) 

#11 thie, under the neolding which we made in 
Goodwin ¥, Uregon Snort Line Ssilroad Company, supra, falls 
short of proving any Linbility of the defandant gerosration fer 
Gamages reea.ltiing from the failure te have the cars st Hanet 
at the times specified, 

Keither Mann, the station inmeater of tre idshe 
Xorthern “allroad Company at “mMaet, nor ceyle, the loonl agent 
ef the defendant at Nacpa, nor Collopy, the chief train dise 
pateher at “anpea, is siew by it to have head the autoority to 
bind the defendant to bave care on a station off its cwn road 
and on ea foreign road at the tisea specified; sor, indeed, if 
it comes to thet, deea it stow any proxise on the part of any 


agent of the defendant, autiorized or unsuthorized, te ave 
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them there. it might well be that, as it was said iunn would 
testify, if allowed, he, Dunn, "pleced this order ~ that is, 
the order given him through the request to do so,* with Coyle, 
the local segent of the defendant at Nnupa, and that Coyle “in 
the usual course of his enployment, as ne always did with ore 
ders received by the Oregon Snort Line Kailroad Company," 
placed the said order with the Chief Dispateher of the vuregon 
Short Line Railroad Compeny, sr, Collopy, and yet ir. Collopy 
not have meade any promise or entered into any contract for the 
defendant to have the cars there, end the testimony of Yan 
Deusen as to his conversations with Collopy would seem to ine 
dieate very strongly thot he did not, 

hut in any event we dc not think that either Cob 
lopy or Coyle can be presumed to have had authority to bind the 
Gregon short Line to put cars at a particular station on a 
foreign road at a particular time, and certainly no express 
authority is shown, 

ig it was in the Goodwin case, go in this esse, it 
is argued that the furnishing cars by the defendant later than 
the dates specified was evidence to go te the jury of ratifica- 
tion of a promise by its sgents to nave them there on tnose dates. 
We do not think it would heave been 30,evern did we think there was 
a promise by such agents, Nor do we think there is any greater 
force in the argument thst there being evidence that at 
previous times requests to agents of the defendants to nave 
cars at certein dates at stations cn the line of the i xcifiec 
and idaho ‘orthern liailway (known as the }. i, H. Line) and 
on stations of the line of the idaho Northern Hailroad had 
been successful in bringing cars of the Cregon Short |.ine there 
at the times specified, therefore the authority of the station 


acents or train dispatchers to make a contract to have then 


adyow acy. Alen gee ?* ee gdent od Lfew gagim 31 etede meas 
boatad - Teoiu afctt Sa0e8is" ,angt ,°-a ,Bewelfla Ti ,vitdeasst 
oi) afte “40 ob of Jasunwn ot insrotd? oii nevis t9ehbt0 edd 
wit afeo, dead caw ,eqasil 04 dnabastsb 47 to gaegs Laoof adé 
et ocfdi Ble eeswis ao av .aweovobhres #18 to gatsoo JIaves edt 
AYAAGReD Hboorkkaa ani Mule mogetoO aar +d berleaovex azeb 
io 4. (od to tetgtayead. telat sad déiw tabs bhae ard betel 
WAcliod ,ti Jey ona ,vgoeiies .+ ,vnr; oU baorliax sali stod& 
sf aet Fouteios vas lal betetar “Oo ea ineag yas sham eved Jon 
nua’ toe ypowmtdnad arid Loe ,etoas 2789 ant aye! of Jesbasteb 
oui Of oon oti yooltc ite «soldsetovned ald of es asegott 
lon bib at seud yfucdoiim yasv steokb 

420 aynié’o go4f Angéas Foo ub ow caseve yar at gwd 
yas sate oF vi.vartus bea VRE of pomueetq ad aso elyod to yrol 
& 30 mo ltiese telvotiorg «= fe ayao Sug ot gilda Fx one. vogeto 
HESTSeS ah vintetres bar ,s uid astuoliaeq = ds baer ngtexot® 
~(wotr ef ut tioddus 

$i 48-70 Bits ai a@ ,398n0 miyboon and ak anw 3k Ok 


‘ 


aid taded foeho 38> ot vd etso anisoiagyl edt Jaud bovate al 
“BOL. ca ko ytel eat of op at gonevive sow bertioega saved aii? 
a . oa 


BOTT Genus of Bsns mols eyed of atooys ati vd sataotgd @ to mwett 


2A Leas INS ew $40 move, pad evan oluow tl faias tom of 9 


Mogdood wore si wiauwd weet gw ob te . fag99 dows yd gelmorg @ 
$s F840) ®9nestive acred stons Jal. doeauygte oat af evortot 
o¥Q4 OF acYcbusttel ond le sifosn ed eleeupet seals egokverq 

vit@ies ey te ontt ant no gm idace de eotnh miatise fa etéo 

8 aatic,) .s .!) sa&t sa avoad) yawlialt oxedteot ofabl bas 

hes BooaLiad atodive onebi oA! Yo oaii ane to anoktase ao 

mts ae fh one NOngt Sit Po. ared duigabrd nk toteeonoue need 
fol. lt Ve yeirowtus ent wretsredd ~beitioegqe eemis ods da 


@o5 Oe oF Ioortsaeo mo adam of a tonodaquib niexd 10 etnies 


there “must perforce be impiied by their previous conduct in Like 
matters ond from the ratification siven their previcus like aets 
by the defendant.* 

Yue defendant denies that there is any such evie 
dence, but if the testinony of VYonbeusen can be ao construed 
the argurent is not valid, 

Yhe opiniones in certain exses cited by the clain 
tiff lend it countenanee, But we think it is against the weight 
of nuthority and the better reason, One's ability to oblige 
may not be ecusl to one's willingness te do go, and beosause a 
rnilroad company may be both able ond willing te de go at one 
time ought not, in reason, to render it liable fcr the results 
of an inability te do ao at another, Unless a bincing contract 
was by the defendrnt ande or implied for tnis particular oce 
easion, the plaintiff hae po ground ef complaint against it, 

we think it sheuld be noted that unless we were. 
misinformed when considering the Ueodwin case, supra, and etill 
continue sistaken, fwhich we find ne reason iri the reeard bee 
fore us to believe) counsel for appellee has by inedverteace 
persisted in his brief and argument in confusing two different 
lines of rwilvway, Aenet is, or wae at the tise of these trans 
SCticns, on the line of the Idaho “ortharn Sailroed, of such 
Dunn was an empleye. This railroad ran from “met te jurphy, 
erceséing the Oregon Short Line at Yampa, But the -acifie & 
idaho Northern Sailway is encther line altogether, and aes 
is not its junction point with the Oregon Short Line, It rune 
from New -endowa to eiser on tie vregon Ghert (ine, passing 
through ‘vergresn, where the cars were required by “oodwin 


in the transactiona involved in Geodwin v, The _f@gon shert 


Line, supra, 


$e think there was no evidence tending te shew 
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defendant's liability to ce to the jury, snd thet the Judge of 7 
the kunicipal court rightly Cirected a verdict, 

The judement of the Municipal court is there 
fore sffirued. 


APPTRESO, 
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DAISY B, AGE, } 
Defencant in Hrror, 
ERROR TO THE LUNICIPAL 
VS. 


CUURT GP CHICAGC, 
BHINK'S CHICAGO CITY 
Plaintiff in 


er te Se ee Se. 
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wire TROD eyo TY TD ‘anra ‘TTL rs Peers 
DMLIVERED THE OFPINTON OF THE COURT. 


This is a writ of error sued out to reverse a 
judgment of the Municipal Court of Chicago for 7124.15 in 
favor of Daisy B. Fage, the defendant in error .‘erein, and 
against Brink's Chicago City Express Comuany, the plaintifi 
in error herein. 

The judgment was rendered in an action or tort 


tried by the Court below without a jury. ‘The action was for 


> 


damages done to the automobile of 


He 


which while oecing driven by her husband, vecit luge (woo was 
i) =) \ 


alone in the car) coOllided with another automobile. The 
Claim of the defendant in error is that hr, rage was rorced 


to incur this collision {to avoid e mere serious accident) 
by the negligence of a servent of the plaintiff in error, 
wno was driving one of its express wagons. Tunis driver 
turned sharply across the path of the automobile in a nege- 
ligent and careless manner, the deferidant in error elleges, 
This compelied ir. Page to do the same with the defendant in 
error's car, which brought it, witnout hig fault, into cole 
lision with an automobile imnediately behind. 
The defence is three-fold: First, that there 
was no sufficient evidence that the wegon turning in front 


4. 


of the defendant in error's automobile was one of the Brink 






fay 


fomnpany*’s wagons. Second, thet even if this be conceded, there 


driver of the regon; end, finally, thet in ony event there was 
cantrivutory negligence on the cart of tage, the ariver of the 
sutomobile, wauich must prevent recovery. 

We think these were ell questions for a Jury, OF 
a court which sits in tne ury. there can be no 


doubt thet the first one was such a question, and that there 


was concerning it quite sufficient evidence for the plaintiff 


to overcome the evidence offered for the defencant, which was 


mostly negative and inconclusive. 

As to the third question we are equally certain 
it was for the trial Judge, sitting in the plece of @& jury, 
and, moreover, we agree with him in his conclusior It is 
only on the second question that we conceive there might be 
room for doubt. But whether a defendent was negligent is 
a question of fact - unless all reasonsble men couid come 
to but one conclusion regerding it. We do not think this 
is such a case, nor that there is 2 clear preponderance of 
evidence against the finding of the trial Juage. 

The judgment of the kunicipal Court is ate 
firmed. 


APFIREHD. 
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ALBERT BUCK, Administrator of } 
the Estate of AUGUST BUCKYMLMAK, ) , 
}/ 


deceased, 
Appellee, 
AYPHRAL FROM SUPERIOR COURT 


va. 
| VA OF COOK COUNTY. 
O, W, ROSENTHAL, f 
Appellant.) 
A 
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BR, JUSTICE BAKER DELIVERED THE OPINION OF THE CuUnT, 


This appeal brings for review a judgment in fae 
vor of the adwinistrator of Auguet Bockelman against ©, #. 
Hosenthal in an action of tort for wrongfully causing the 
death of Hockelman, Hosenthal was a contracting carpenter 
and contracted to lay a hardwood floor and prepare the sure 
face thereof for a mosaic floor which wae to be laid by 
Kees in Righeimer's saloon, The room occupied as a saloon 
was in the form of an L, with a frontage of 2) feet on Clark ” 
street extending north from a point 286 feet north of the 
corner of Yan Buren, and a frontage of about 20 feet on Van 
Buren street extending west from a point about 70 feet west 
from the corner of Clark street. As originally constructed, 
12 KX 12 wooden beams were placed under the center line of that 
portion of the seloon which fronted on Clark street, The west 
end of the first beam from the west was supported by a stair- 
way wall and the east end rested on an iron column eight feet 
from the stairway wall, thus making the first span a span of 
eight feet. Uther beams extended east and rested on and were 
supported by iron columns placed twelve feet apart. Columns 
were placed on the firet and upper floors on top of tne base- 


sent columns to support the upper part of the building. As 
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originally pleced, the colwmn placed on the saloon floor pre- 
vented the placing of the saloon fixtures, after the change, 
where it was desired to place thea, The celumn was moved 
and the column in the basement was saise moved enst four feet 
and placed beneath the column on the saloon floor and there 
set up on & cement base on the floor of the basement, Yhis 
increased the span between the atairway wall and the first 
column from eight feet to twelve. The eight foot bean was 
taken out and replaced by a tweive foot beam, which reached 
from the stairway wall to the first column, The old wooden 
floor was a foot above the level of the sidewalk, ieosenthal 
contracted to lower the floor m foot, ‘To do go no change was 
made in the beams, but the joists were cut off and lowered a 
foot and fastened in that position to the beams by angle irons 
and clevises, 

At the time of Bhe accident plaintiff's intestate 
wae a laborer in the service of osentnhal and ways at work in 
the basement under the ‘igheimer saloon, On the morning of the 
accident Rees wow using the floor space of the saloon above the 
first column for piling material, There was in it bogs of cee 
ment, boxes of tiles, a barrel of water, and men were hauling 
from the sidewalk sand and placing it in such space, About six 
tons of sand were dusped on Van Kuren street, but it does not 
appear what quantity hed been taken into the saloon, | 

We do not think that the fact that Hees, the 
mosaie floor contractor, was found not guilty by the jury is 
conclusive against the rignt of pisintiff to recover against 
Rosenthal, it is not shom that Hees knew how the floor was 
supported, and he might place a greater weight on the floor thm 
it, constructed as it was, would support without being guilty 
of negligence. As to Kees, the question for the jury was, not 


whether he placed too great a weight om the floor, but whether 
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he did so negligently. As to Kosenthal the question for the 
jury was, if they found that the floor was so overloaded os 
to make it unsafe and dangerous to work beneath it, whether 
Rosenthal knew or ought to have known that the floor was une 
eafe and dangercus, The sdjudication that Nees was not 
guilty does not prevent the pisintiff from recovering against 
Hosenthnal, The issuesbetween the plaintiff and Hees ang tiose 
between him and Nosentnal sre different. To recover against 
Kees, the plaintiff was bound to show that Kees negligently 
overloaded the floor, To recover against Rogentnal, plaine 
tiff was not bound to show that the floor was negligently 
overloaded, but only that it was unsafe and dangerous and 
that Hosenthal negligently sent plaintiff's intestate to 

work beneath a floor which he knew or ought to have known 

was unsafe and dangerous, 

From the evidence the jury might properly find 
that it was the twelve foot beam that apanned the space be- 
tween the stairway wail end the first column that first 
broke, and that while plaintiff's intestate was at work in 
the basement the floor with the materials thereon fell into 
the basement on him and so injured him that he died, Devies 
was Rosenthal's foreman in charge of the work on the Hignsimer 
saloon, He was at the saloon on the merning of the eccident 
and before it occurred, was on the stairway and went down into 
the basement, Notice to or knowledge of Davies of the condi- \ 
tion of the floor which fell was notice to or knowledge of 
Hosenthal of such condition, 

The declaration contains but a single count, in 
that count it is averred that Nees negligently took into the 
budlding large quantities of material to be used in carrying 
out his contract and placed the same on the first floor of the 


building and negligently placed too large an amount of material 
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on said floor, “He overloaded the game to such an extent so 
as that seid floor broke and fell dewn into said basement," 
That plaintiff's intestate was working in the basement under 
the orders of Hosenthal in the diseharge of his duty and in 
the exercise of ordinary care for his ow safety when said 
floor above him, "being s0 overloaded as aforesaid broke and 
fell down onto him" and killed him, Appellant contends thet 
in order to recover savasinst Rosenthal under this avernment. 
Plaintiff was bound to prove that Kees had negligently overe 
loaded the fleor. in this contention we are unable te concur, 
We think tiat the declaration well and sufficientiy avers 
that the floor was overloaded by Hees, and that as against 
Rosenthal it wae not necessary to prove that it was ne ligently 
overloaded by Rees. ‘The case was tried on the theory that @w 
against Hosenthal it was eufficient for the plaintiff to prove 
that the floor was overloaded and that fosenthal knew it was 
overloaded, without any reference to whether it was overloaded 
negligently or otherwise, At the inutance of defendant Rosene 
thal the jury were given among others the following instruction: 
"The only negligence charged against the defendant 
Rosenthal is that he knew or in the exercise of ordinary care 
should have known that said floor was overloaded and that 
thereafter he sent Nockelman to work in the Basement. 

If you find from the evidence offered by and on 
behalf of the plaeintiff that foventhal did not know that said 
floor was overionded, and that the evidence offered by and on 
behalf of the plaintiff fails to show that in the exercise of 
ordinary care in tke prosecution of the work he was doing, he 
should have known it was overloaded, or if you find such evie 
dence leaves the question of whether Hosenthal did know that 
the floer was overloaded, or in the exercise of ordinary care 
should have known it, in doubt so that you are unable to say 
whether he did know or should have knowm such fact, if you find 
from such evidence that this is the fact, the plaintiff cannot 
recover against the defendant Aosentnal,® 

We think that whether the floor was 80 overloaded 

as to be unsafe and, if so, whether the defendant Rosenthal 


knew or by the exercive of ordinery care would have known that 
it was unesfe and dangerous when he sent Bockeloan to work bee 
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neath it, were questions of fact for the jury, on which their 
verdict ahould not be disturbed, 

The rule stated in Condon v, Genoenfeld, 214 111, 
226, io that where e defendant moves for ao directed verdict 
and offers no evicenee, hia righita must be determined as they 
existed when the motion was made, notwithstanding anether 
joint defendant subsequently offers evidence in nia own bee 
half, in cur opinion the defendent Rosenthal was not ene 
titled to a directed verdict in his favor on the evidence of- 
fered by the plaintiff, and the Court did net err in denying 
hia motion therefor. 

Ye think that the record is free from error, and 
the judgment is affirmed, 

. AFYISWWED, 
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CITY OF CHICAGG, 
Defendant in Error, 


) ERROR TO BUNICIPAL COoUKtT 
va, ) 
) UP CHICAGO, 
OT?TC GROSS, ) 
iaintate in Erro ) 
\, 4 ¢ [.A. 8 98 
}. i J » i eiia ‘ wi 
~, 


XE, JUSTICE BAKER DELIVERED THE OFINION OF THRE COURT, 


flaintiff in error Groas was found guilty of a 
Violation of the following section of an ordinance of the 
City of Chicago: 

"Every comuon, illegeverned or disorderiy house, 
rocm or owier preoises, xept for the encourrggement of idle. 
ness, ganing, drinking, fornication or other misbeheviors is 
hereby declared to be a public nuisance and the keeper and 
all persons connected with the maintenance thereof and ail 
persons patronizing cr frequenting the same shal] be fined 
mot excecding $200," 
and @ fine of $100 assessed against him by a jury. The Court 
derided defendant's motion for a new trial and entered judg- 
ment on the verdict, to reverse which the defendant presecutes 
this writ of error. 

Herman Reichardt had a saloon and restaurant in 
Chicago, January 23, 1914, ne was injured in a collision bee 
tween a street car and sn automobile anda requested Cross to 
teke his place in the saloon and restaurant for a couple of 
days and Gross complied with tne request. The evening of the 
dey following the day on which he tock charge of the place he 
wae arrested, 

the evidence, in our opinion, does not show that 
Relchardt's piace while Gross was in charge of it was kept for 
the “encouragenent of idlenesa, gaming, drinking, fornication 
or otier misbenaviors,” and wes therefore not sufficient to 
Sustain the verdict. We think the Court erred in denying de- 


fendant's motion for a new trial, and for that error the judge- 


ment is reversed and the cause remanded, 
REVERSED AND REN ANDED, 
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KR, JUSTICE BAKER DELIVERED THE OPIRION OF THE COURT, 


. This is an appeal by the defendant corporation 
from a judgment recevered against it vy ajpeliee :tak in 
cxse for personal injuries alleged to have been the result 
of the negligence of the defendant, The defendant occupied 
@ building five stories in height, in whien was a single 
belt electric elevator runcing from the first to the fourth 
floor. in the fifth story was the drum around which the 
cable atiached to the car was wound and unwound in raising 
ond lowering the car. -:ilaintiff was a blecksnith employed 
in the shop of the defendant, and Frank Matthews was the fore- 
man of the shop, Joseph Morand, the treasurer of tne defend- 
ant, cane to the shop and spoke to foresan batthews, What he 
said does not appear, Latthews was killed and \orand was 
not asked what he said to !atthewa, Directly efter Korand 
left, katthews went to the elevator shaft on the third floor, 
taking with him plaintiff and Hlanchard, Blanchard took with 
him a@ crowbar, end plaintiff by the order of | attnews took 
with him a crowbar and an extension light cord. They went 
te the elevator shaft on the third floor where the car “waa 
stuck*, and Yatthews sent plaintiff to the fourth floor to 
take an electric light from the top of the car and by means 
of the extension cord lower it into the shaft below the 


ear, tlaintiff obeyed the order and returned to the shaft 
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on the third floor, Natthews and blanchard were pushing a 

' plank across the elevator shaft, and by order of Matthews 
plaintiff lifted up the end of the plank and it was shoved 
onto the floor, Matthews and ilancnard went on the plank 

and plaintiff stood on the floor alongside of the shaft. 
Matthews pointed to a piece of wood with his crowbar and said 
to plaintiff, “You see that piece of wood?” tIlaintiff an- 
swered, "Yes, i see it, What do you want me to do7v*® and vate 
thews said, "i push it up on my aide and you take your crowe- 
bar and push it up from the other, sc we can push it easy,” 
As plaintiff raised his crowbar the car fell and he did not 
know what happened, “because 1 lose myself.* ) 

it iw sverred in the declaration that the plaine 
tiff under the direction of foreman Hattnews proceeded to ree 
move a certain picce of wood that had become jammed between 
aaid elevator and the side of the shaft, and it is contended 
by appellant that there is no testimony that the men were ate 
tempting to resove a piece ef wood or that a piece of wood 
had become jamuned between the car snd the side of the shaft, 
This contention is met and refuted by the testimony of the 
plaintiff and that testimony was not contradicted, 

From the evidence the jury might properly find 
thet at this time the cable that suspended the cur had slipped 
off from the drum, but of course still passed around the shaft 
to which the drum was attached; that a piece of wood had 
lodged between the car and the side of the shaft and jammed 
and stopped the car; that the result of the slipping of the 
cable from the drum was to give the cable several feet of 
Slack; that vatthews dislodged the piece of wood and the car 
fell until brought to w stop by the cable, which, as has been 


said, passed around the sheft toe which the drum was attached; 
that by the falling of the car Ketthews and Blanchard were 
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thrown from the plank, fell to the vottom of the shaft and 
were killed, and plaintiff was struck by the car, thrown 
ento the floor and thereby sustained the injuries for which 
he recovered. 

Appellant further contends that there ia in the 
record no evidence that sanything was wrong with the ¢levae 
tor; that no one says that it wes "fast* or "jammed"® or that 
it could not be moved; that for «11 that appears the operae 
tor may have slipped away temporarily, intending to return 

jo— end resume the use of the car, But the record shows that 
after a conversation with borand, batthewa, the blacksmith 
fereman, went to the elevator shaft on the third fleor; 
that he took with him two men and two crowbars; that he 
sent a man up to drop an electric Light in the shaft below 
the car, and placed a plank across the shaft and went on it 
with another man and gave an order to plaintiff to assist 
in prying loose a piece of wood that was between the car and 
the side of the shaft. We think that from the evidence the 
jury wight properly find as a fact, and not by presumption or 
+ @onjecture, that the elevator was atopped by a piece of wood 
which was lodged between the car and the side of the shaft, 

That the ear waa not lowered by Hatthews or 
Blanchard, bvut,unexpectedly to then,fell, is clear, When 
plaintiff went to the elevetor the car was about fifteen 
inches below the fourth flioor, when Sauer went to the shaft 
a few minutes after the acciient the car was about fifteen 
inches above the third floor, The distance between the 
floors was eleven feet, When the car fell Matthews and 
Blanchard were on a plank in the shaft beneath the car, We 
think that the jury might from the evidence properly find 

4 that it was the disiodging of the piece of wood while there 
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\ wae slack in the cable that caused the car to fall; that the 
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exercise of reasonable care for his own safety and the safety 
of those wor ing under his orders required Matthews to ascere 
tein before he disiodged the piece of wood whieh jammed the 
car, whether there was slack in the cable which would cause 
the car to fall if the picee of wood was dislodged; and might 
further find that under the facts and circumstances snaown by 
the evidence the elevator was liable to fall in case the 
piece of wood by which it was jamued and held was dislodged, 
and that this was known or ought to have been known to Kate 
thews, but was not known to plaintiff; that the act of Mate 
thews in ordering plaintiff to work under the car constituted 
and was negligence of Jatthews in his capacity of vice prine 
cipal, and was therefore the negligence of the defendant core 
poration, ani that as the direct consequence of such neglie 
e@ence plaintiff sustained the injuries for which he recove 
ered, it followa from what has been said that in our opinion 
the Court did not err in refusing to direct a verdict for the 
defendant or in denying defendant's motion for a new trial, 

We find no error in the rulings of the Court on 
questions of evidence or instructions, and do not think that 
the argument of plaintiff's counsel was improper, 

The record is in our opinion free from error, 
and the judgment is affirmed, 

AVFLAKED, 
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VINCENT SOTEK et al., 
Appellees, / 

APPFAL PROM SUPERION COBRT 

V5, / 

OF COOr COURTY, 

KATE SOTEK et al., f 

On Appeal of ABHTONIA SOTE. 
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£Ye LA. 406 
wR, JUSTICE BAKER DELIVERED THE OPINION OF THE COURT. 


This cause was before the Supreme Court on the ap- 
peal of Antonia Gotek and two other defendants in 1911, The 
question on that appeal wis whether Antonia Sotek was entitled 
to a homestead in the premises, in the opinion filed February 

25, 1912,the fects transpiring up to the time of the entering of 
| tne decree appealed from are stated, (Sotek v.Sotek, 863 121, 
302.) ‘The Superior Court held that Antonia Jotek had abandoned | 
cer homestead in the premises in question, The Supreme Court 
held that no question of abandonment of o homestead could 
arise during the period when she hed the entire estate and 
when it was uncertain whether the remainder would be accepted 
subject to the conditions in her favor; that there was no evi- 
dence tending to show an abandonment of her right and estate 
after the refusal to accept the remainder; and reversed the 
decree and remanded the cause. ay 27, 1912, an amended bill 
and an answer by Antonia Sotek and her daughters, Josephine 
and Jennie, were filed and a decree entered. By this decree 
Antonia Sotek was adjudged to have an estate of homestead in 
the prexises; the rights of the parties in the property in 
question were declared, partition ordered to be made and Corie 
missioners appointed to make partition, The Commissioners ree 


ported that partition could not be made, snd July 6, 1912, a 
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decretal order was entered directing tne aster to sell the real 
estate and divide the procecds «mong the parties entitled 
thereto; that out of the proceecde of such sale he pay to Ane 
tonia Sotek the value of her homestead, fixed at 61,000. It 
was also adjudged that she had received rents and profits of 
the premises and expended money thereon for taxes, repairs, 
and other expenses; and the cause was referred to a aster in 
Chancery to taken an account of the receipts and expenditures 
of Antonia Sotek ficm and on account of said teal catate, 
January 28, 1687, hex widow's award was appraised at 21805 
end the appraisal was approved by the lrobats Court. in the 
accounting she cleimed credit for her widow's avard with 
interest thereon, 

“hether Antonia Setek was entitled to be allowed _ 
in the accounting the amount of her widow's award, appears to x 
be the only auestion in controversy on this appeal, There 
was @ deficiency of personal estate, and she is presumed to 
have taken ths remainder of hor award,left after applying the 
personal estate, in money. The Naster found thet as to that 
pertion of her award which was not paid from the personal estate 
or by relinquishment or selection, she had a lien upon the real 
estate of the deceased to the extent of such unpaid balance, and 
that upon determining the deficiency of such personal estate, 
she had, in the absence of any defense, the right to have the 
real estate of the deceased scld to pay the balance of said 
award; that in a proceeding by the executor to sell the real 
estate to nay such award, the order of the jrobhate Court ape 
proving such allowance is prima facie evidence of the amount 
thereof, but that the heirs have the right in such proceeding 
to contest the same; that where it is not satsifactorily ex- 


pleined, delay of seven years after the grant of letters of 
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adhinistration in presenting 2 petition of this character is 
such laches as will bar any relief under it; and that unless 
such laches is satisfactorily explained by the party sceking 
the relief, the same will prevent the applicaticn of the 
reul estate or the proceeds thereof to the payment of such 
award, 

Ccotober 6, 1897, the :robate Court aj: roved the 
final account of the executor of Anton sotek, and ordered 
that because more than ten years had elapsed since the award 
er Antonia Sotek, his widow, had been g0 set off in seid ese 
tate, anc no claim had been mace by her for the paynsient of 
such award, that such widow's award be and the same is there- 
by released to said estate, ‘ihe kaster found that the jrobate 
Court had no jurisdiction te release and satisfy the evard, 
but also found tnat her claim to such award wes tarred by 
jaches. ‘The Master found that there was a balence due from 
the widow, Antonia Setek, on the accounting of (2675.42, 

The report was approved September 29, 1913, and the decree 
epproving the report permits deductions by Antonia otek of 
her own disiributive shares cf beth the proceeds of the real 
estate and of the balance for rents, and found that she owes 
net 42689.62, and orders that she pay that sum to the Laster 
in Chancery for distribution by him to the parties entitled 
thereto, as directea by the Court. irom this decree an ape 
peal was perfected Uctober S51, 1915. 

The Master sold the premises and his report of 
such gale was approved. lovember 24, 1913, an order was ene 
entered that the |} aster distribute the proceeds of the sale 
among the parties entitled thereto, in accordance wlth their 
rights as ageclared in and by the decree of hay cv’, lvic. From 
this decree Antonia Sotek and her daughters, Josephine and 


Jennie, appealed. But one record was filed in this Court, and 
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none of the errors assigned felate to or question the order of 
distribution, 
the appeal in this Court will be trested as an 

appeal from the decree of September 2%, 1915, and that decree 

is, in our opinion, proper and will be arfirued, 
AITEAL FROM ORDER OF NOVELBER 24, 1915, 
DISHISSED, 
DECREE ENTERED SEITE BER 29, 1913, 
AFFIRMED, 
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f BRAOK To RYUWICIFAL COURT 


va. } 
‘ OF CHICAGO, 
LOUIS DULaS, ) ae 


\ ; 
flaintaf?’ in Error, /) 
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, 19°97 
we Ae ke iA, 4] 4 
Mi, JUSTICK HESURELY DHLIVERED CHE GPINIOR OF THR COURT, 


es 


dlaintiff crougat suit in the Sunicipal Court te 
recover rent for the montie of Sovenber, LOL, to Sebtruary, 
91s, inclusive, at the rate of YS7 per mont, Tor certain 
presisea in Chicago, The trial court entered judpment sy ainst 
defencant for £42, The frets contained in the Statesent of 
Facts signed oy the trial judge ere au Fullows; 


*About the end of (uy, Lwil, the defendant Louis 
tbultz2, woe was ther in pesdesuios of « certain store bee 
longing to plaintiff, eatered into a parol lease with 
Plaintiff of smid premises for = period extending from 
that date up to April &, 1014, at a rental of [87 per 
month, Le rewnined in posseseion and paid the rent at 
the agreed rate up to end ineluding Aaguat, lvl), 


"Daring the aonth of August, 1911, defeudant ade 
vised plaintiff that he ned arranged to se]1 the business 
conducted by nia in the ature, 1648 vest Tuylor street, to 
Leuis Gobel and isndore fubsean, ang aeked plaintarf if ne 
would sive them 4 lease. ilaintiff stated that he would 
go this, but would require such parties to depuesit the. 
gum Of £90.00 with bin, as security fer the rent, end 
would require tien to pay §45,00 per wmenth rent. 


*Theresfter, on Auguet 12, 1911, defendant sold 
out his business to Gobel and Rubman, including certain per- 
sonal property contained in the etere, and turned over posse 
ession to them, vefendant took a chettel sieortresnge on the 
chattels sold, from Sebel & Pubman, te secure the overiance 
of the purchase price, 


“the sane day, plaintiff entered icto a written 
lease with Jobel 6 Hubsan, wherein he demised the premises 
in question to them for a period of two yours beginning Sepe- 
tember 1, 1911, at a rental of $45.00 per month. sobel & 
Raubman paid plaintiff 9960.00 which, mecording to the provie 
sions of the lease, was ta be held by plaintiff as seeurity 
for the faitaful performance of the lease, - all with the 
knowledxe ond convent of defendant, 
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*Sobel & Mubsan remained in posseseien until cetae 
ber 31, 21911, prying rent for the sonths of iepteuber, L¥L1, 
and ostuber, in aeoeordance with tue terms of tue lenee, They 
then moved cut and the prenises remained vacant Prem the first 
of Sevexber, 1911, to the end of February, Lele, ‘ieintiff 
incurred expense to the amount of 600,00 renodeling and re 
pairing, ‘leintifrft tostified timt bot at the time vultz 
Proposec wobel & Rubsan to hie und at the tine he ceve tie 
lease to Gobel & Subman, he told defendant thet he would 
Jook te Him for any less ho might guetain and that defencant 
agreed te this, Defendsnt denied thia and teetified tet no 
such conversation took place,” 

it is clear that the above feta operated as * 
gurrenaer of defendant's verbal Loase, and plaintiff could 
not afterwards assert tint Lt wra stikhh in foree. ‘nis is 
the Holcing in the following esses enere gimilar cireime 
stages were present: #illinue v. Yanuervilt, 145 iii, 238} 
&toble v. Bilis, Ga (11, 454, and Alggauber v. sonith, 164 
Ll}. 206, 

vefendast ia net Liable vecauaée af tne verbal stagee 
ment alleged to Anve boon made by Kia to pieintiff tant se, 
the defendaat, sould be good for ony bosa he sight sustain, 
Ewen if it be eonceded that suoa a veroal gromise wae wade, 
At clearly is void under section 1 of cuapter ob, Lliinela 
Statutes, the act in relation to frauds and perjuries, «here 
it i# provided tuat no section shell be brought to csarge a 
defendant upon o promise to sneawer for the default or alee 
esrriage ef another persen unlegs suoh promise sali be in 
writing signed by the perty to be chumrecd tuerewith, ve 
think it ia too ¢ciear for furtner discussion that under the 
facts of this case there can be no recovery againet the Gee 
fendant, 

The judgment ic therefore reversed without remande 


ing the cause, 
REVERSED, 
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CITY OF CHICAGO, 
tlaintiff in Error, 
vs, 
W, W. QUINN, , 
Defendant in Krror, 
4 FA 


j 
ra 
= a 


MR, JUSTICE KeSURELY DELIVERED 





ERROR TO MUNICIPAL COURT 
GF CHICAGG, 


4 
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419 


THE OPINION OF THE COURT, 


Defendant, the keeper cf a saloon in the city 


of Chicago, 
one o'clock A, M. in violation of 
hearing the testimony the trial e¢ 


not suilty, 


Was charged with keeping his piace open after 


o 


@ city ordinence, After 


ourt found the defendant 


Frou the eviacence the eourt wight reasonably 


have concluded that it was net clearly proven treat the 


place was kept cpen after one o'clock, and we cannot say 


that such a conclusion igs manifestly against the welgut of 


the evidence. 


It should be noted that no city ordinance has 


been preserved for our consideration, 


Cial notice of city ordinances, 


#e cannot take judie 


fhe judgment is affirmed, 
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CHHLSTIAN JOHNSOS, } 
Appellee, } g 
} Wei. FWROM GUPENLOR QouURT, 
Vs, } 
\ i CuGk COUNTY, 
PAUL ¥. FB, KUELLEM, j 
pelLant. } 
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ER, JUSTICE BeSvULELY TELIVERED THE OFIRICH OF PER COUT, 


Thie is an appeal from w gudpment of ES,UCG obe 
tained by plaintiff for perecnol injuries, As we haye resened 
the conclusion that there sheuld be enotner trinl, ve ahell ack 
vert to the fructs only as necessary to indioate tae primary 
reason for thie sonclusion, 

eA iZmintiff, s carpenter, vas employed by defendamt 
in the work of constructing texsporary frasesork Tor tre cement 
used in the conatruction and erection of a building ¢called the 
StecleeVedeles building, at the nerta end of the Dearborn street 
bridge in Culeago, “The construction procecded in thie manner; 
Upright steel columns were erected and these would be cannected 
by steel cross-bensas; beth eclumns and beans would be covered 
with cesent, and to de this wooden boxes were constructed 
eround the columns and beers, and inte these boxes the wet 
ecenent poured, and efter it had hardened the teapornry wooden 
boxes Or coverings were renoved, “he bexes wore Simply molds 
inte which the plastic cexent was poured, That the boxes around 
the beams might nat sag wien the cesent was poured into thes, 
texporary wooden uprights, called shores, were placed under them. 
These shores’ were planks, usumlly avout = by 10 inches end about 
7% feet long. Acroas the tep would be nailed @ crossepiece, 
Giving the shore somesheat a T sbepe, ard shen the snaecre was 


placed in position 1% would be fastened by driving tenperny 
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nails through these ercssepieces up into the bottom of the 
box, CGrdinerily when thes nailed the lower end of the shore 
would stand about two or three inches clear of the floor, ond 
wedges would be driven into this apece sc ns tO make the 
ehorea firm and to secure the prover levels. These sheres 
were set six or seven feet apart, sbout three under ane 
bean, 

ilaintiff alleges that while engxged in wedging 
the shores which hed silready been placed in position under 
the boxes by the defendant, # ashore nearby, so pieced in posi- 
tion by defendant but through neglizence not mniled ts the box 
overhead, fell and struck plaintiff, inflieting injuries. 

upon the trial no witness testified tant the shore 
whien fell amd struck plaintiff was one which had been before 
that pleced in pesition under s box, The nost that can be srid 
is that after plaintiff was struck e shore was found lying on 
the floor by him which had ne nail holes in the upser crosse 
piece. either plaintiff ocr <is witnesses undertake to say 
where this shore wae standing just before it Tell. it does not 
eppear that after the accident any shere sas sissing from those 
stending in pensition under the benm where piaintiff worked, oF 
from any other place nearby. ihere was testimony tencing te 
show that plaintiff Rimself before pliseing shores in position 
frequently leaned thes against the uprisht colu@ma, and tnat he 
had been warned of the danger of their falling from thet pogie 
tion, One witness testifying for the defendant emid that the 
plank which struck plaintiff “wae uprigi.ts lesning against 
another upright,” 

These considerations, with other cetails and cire 
cumstances in evidence unnecessary new t narrate, impel us 


to the opinion that justice will be better served by requiring 


bod is Sted std sont ta aageidengors «seis dyperis e fina 


aoe sels a Meo ¢eeol aviz bofiae .¢ tao vibtanidbaG  xod 


"| 


eto ff 942 ‘To thais aedoagk omees za es igoia “ize BEgow 
Jo eivw oF 84 &. Saver Shas voct aOaeis acd o fuer aaqppy9 
7 Sth A: -siswel io wig ent gtemse & fa arll seTods 


smc taccus saaGt tyede .g4n + aaa} coves te 14a Jeo 4t35y° 


‘: ‘eed 


ipo pt ¥ ph wanee Q0iGe FUAF Bieri. rai saheats 
Heh: wOsatiagg GE ba. YJ teh vbhaerie hag oof» seatcde ad? 


wa Zabipis at ee oe .¥PsReo etere © ,.tanhss tet ss > meses aed 


ry ome ‘hee 2a gom@ciictig .nueiae gud gambrsate vd aels 


bisa Mee PGR dT 4 gi se i. 7Oaidse bye Lint ,baacteve 
SRE BS Stas De rdaca og Shel. Oa imdts tats Noy! 
wrOTso $690 brad wpdtiw ooo ea, TREsnla:y Bowtte ane Fted io ite 
Sa ec oo § Joo 8 wre @ bem weidicog az beoria @uad 
wi "et Of Dfiwob way Mtods 9 Neerge coy Pridgatniq reste send oh’ 
ew oaat see 8 ‘Eoustes lfow “nm bas agiaw min ed ro6o30ft sad 
US «9 onedyd>o. gaaeantie wit-toh Trlsalei¢ Seda bets? .ebalg 
ort bier ¥.  , hist 2 aredoc feng anionass sth roc abit oats 
O20 3 WANT Stetina Bee eieda yus Faonkioga pag 104 Te Sant? aasqge 
rn -, Safar bThivgs. «) evidy sas¢ ofa gebay naisiaor al aerthbaada 
of atabRes «ht. ifess eae Btu. “dae. aonk tadie yuna sort 
“Lito, al S97 2% Bitasels steted tYoant: Thitaial;, Jans wods 
$60 OMIM QSAmd 2? IN (a 242 Jaonauge “eats banwal ylsaeupas? 
eialap Geo! eos h magbi ek t£aai do tenanel 943 to bengaw aged bar 
Ole. @nsheeion” ess tol artvtidsed contiv anv. ,aekd 
feranoa at. @@l abaniigy esw® Tignlalaq dovste doitdw daetig 
* ean taqe coud one 

>) Ae Gionsee eBiljo Lfl- ,evorss1ebhissbo esedy 
mL ye) aetna F wor Praeeegerens acnonive wi eesundemuo 


at. Zth td» (8 Dbavteu aosisd ed (fiw acidamwh Judd noindge ens oF 


@ new trial, at whkich it may be pesasible te shew with reasonable 
certainty fron where the shore or uprignt in question fell, iidine 
tiff is bound to prove the neglicence alleged in his declarae 
tion, ard the single fact that ploainiiff was struck by the 
falling shore is not sufficient, 

For the guidance of court and counsel upan the 
next irinl we note bricfly one or two points made in argument 
by the defendant. %¢ sre of the epinien that it was not error 
for the court to give at the requeet of plaintiff instruction 
Eo. 2. de do net underatand the rule that the zagter must 
exercise reasonable care te furnish a reasonably safe place 
for his servant to work, to be inapplicable when conditions 
are chasging from time to tise during the wera of constructing 
& building. %e believe tiere ia some ceonfusion in the reported 
Gecisions on this point, srising from an inaccurate siatement 
of the rule. it is not the absslute duty of the master te 
furnieh sa reasonably cafe pisece ico work, but it is his duty 
to Mae ressonable gare to furniso a reasonably seafe place te 
work. We see no reason why any surrounding eonditicons sad 
cireusistances should relieve him of tne obligntion to exer« 
Gise reasonable care in tiis respest. see jansell-licock 
Founcry Co. ¥. Clerk, 214 ill, 392, 

It was not prejudicial error for the trial court 
to modify defendent's tendered instruction on the assumption 
of risk, by striking out the words “and the law presumes plaine 
tiff charged for sues riske,* These words merely repeat ea- 
sentially whet was already contained in tne inatruction, sanely, 
thet plaintiff “contracted with reference te*® such risks, 

After the verdict pleintiff obtained Leave to 


file an additional count, “so this defendant pleaded tne 
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étatute of Llisiteations, and 2 desurrer te tiis ples way guBe 
tained, end, we think, cerrectly, The edditional count set 
up only the same cause of aetion as the erigineal declaration, 
Beth counsel before us sreue es if the additional count vere 
based upon e negligent order, but we do net think this is 
werrented by anything contained in thie count. it wight ales 
be said thet there is no evidence is the record even resotely 
tending to show thet the croximete eruse of the accident was 
any erder ef the defendant, 

Yor the resaean above indicseted the judzusent is 
reverseé ané the eausé resunded for another trial, 
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BARY TUCKER GOULD, 
AppPliant, 

: Rive CURE, 

3s. 


EB. 2LPS SPELIR and 
VGULERAR G, BUFORD, 


saeneionsnanne 
a ae Bieter Nee Re i Rae 
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BR, JUSTION BOSUHALY DELIVERED THE WRINTOb GP TRS GOUT, 


tlaintaff brought sult assinat defendants, ho 
are poysicisis, beesusce of 4H operation said te bheve been pere 
formed by ther on her body without her consent, Wo negligence 
is Glismimed, but the charge is that defendants eommitted a tres- 
pase on her person, At the clase of tie evidenes, upen sotion 
the trial court directed the jury to return « verdict api 
the defendants not guilty, ond judgment of nib gapiat entered. 

Tre evidenge esteblianes that the gefendant, br. 
Buford, reaoved an ovarian tweor from the body of plaintiff, 
and that the operation vas perforned with # higs degree of 
ekill. Fiaintiff doer not allege tuat the trespass consisted 
in perfcrming an operation or in resoving the ovarian tuser. 
A& plaintiff's counsel sey in their brief, “the giet ef the 
count is sot tiat an ovarian tumor wae rewoved, but tbat it 
was wilfuliy reseved by perforuing aa entirely different cpera- 
tion frow the one authorized oy plaintiff.* in thls respect 
the present cuse differs radically from the basis of claim in 


Pratt v,. Davie, 224 (12, Hit, where a judement was ausinined 





against a physicien who reroved the utarus ef the plaintiff 
without her consent. in the instant ense, by a digital exandie 


Nation the tumor wae locnted in tse bedy of plaintiff aporoxi= 
mately between the rectum snd the vagina, and it was renoved 


through an incision made in the akin imsediately between the 
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external openings of tie genitela and the bewels, Thige is 
waat plaintiff calle the "lower or rectal speretien"; and 
her claiy is that while she consented to an operation by 
making an incision throug: the walla ef the abéomen she did 
net consent ts this lower or rectal operztion, 

ge are of the apinion that insefar «a2 the dee 
fendant, iv, Buford, le soncerned, the uncontradicted evi-+ 
dence ehows thet pleintiff did consent te the operation which 
wae performed upen ner by him, in brief, that evidence is 
this: After bi« exasinetion Or. Buford wrote a Letter to 
elaintiff's facily physician, « Dr, Frazier, of  .culaville, 
Kentucky, whore pleintiff resided, This l«tter is as fcle 
Lows: 


— "or, Coleman %, Buford, 
LUG Gtate street 
Shieage, 
Chieago, 111, Jan, 19, VO, 

br, Han Csrlos Yragier, 

Loulavilie, Sentueky, 
KY Desr Dector: 

t exanined “rs. Could in shnesthesia in the presence of 
Drs, Keriin and Kequembcurg.. These gentlexes do a geed 
deal of their gurgicni work together, DSigiteal examination 
revealed a nodular tumor, the sajor portion of which was 
the sise of m bantem'a ege, lecated in the anterior gure 
face of the rectum 36 that through bimanusl expaination & 
eould very easily engage the entire tumor in my exanining 
fingers. The taser was hard, its base rather narrow and 
movable and there seemed to be a beginning invesion of 
the surrounding territory at ite base, The speculum ree 
vealed the above deacribed tumor, but it di& not show loss 
of epithelial covering anywiere, {tn ome locality there 
wae a dilation of veine and think that before many 
weeks the tumor will breax down in thia area, 

The affliction has vrobably been benign or relae 
tively benign until Lately, i think therefore that malice 
nancy has just begun, 

in considering how this pationt sheuld be operated 
upon, i nad thovght of a dissection ef the vagina off of tie 
rectum, then lhoowuening the rectum all sround aa high up ee 
i could, drawing it down through the perineus and reacting 
the tuner, after which the gut would be clesed, replaced and 
the perineum and veginal wall repaired. if on further ex- 
amination thia route still appeared to be usavle i tulnk 
i would prefer to operate by thia watiod; at lenst | shoule 
like to try thie route firet before entering the abdomen, 
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i Gannot tell until the parto ere exvesed whether 
aA section of ths gut will nave to be resoved or the buse of 
the tumor excised and the wound closed by trenaverse suture, 
This would be detersined at the operation, firet by clinical 
findings and second, prebavly, oy ms .ing a frozen sicroacopie 
section whieh * would exa-ine immediately, i se inclined to 
think that the anel end cf the gut vrill not heve to be dise 
turbed and tnat the mesentery of the sigsoid, whic: isa free 
and not infiltreted, ©i1}] allow sufficient Preedom te anke 
an end to end snastomogis, 

i have head a gocd deni of experience in cennete 
ticn with carcinoma of the rectua and frankly adsit that 
the Goauwetic results are net ae gout as patients end their 
friencs would Jike te have them, COcsasionslly #¢ are sure 
prised ty an excellent regult, but more often the comaonplace 
thing happens, the snastomctic sutures pul) out or tne patie 
ent suffers from feenl fistuks. Either of there sre score 
er leas amenable to treatzent sfter the operation woen euf- 
ficient time has elapsed to resove e larger portion of the 
induration end consequent fixity of the parts resulting 
from repnir, 

Yours very truly, 


pa Colenan €. Buferd.* 


) 


xr, #rpagier received this and subsequently showed 
and geve it to plainiiff., Shertly thereafter plsintiff pre 
gented hergelf to be operated upon by Ir. Suferd at ot, Josepats 
Hospital in Chicage. the said nothing whatever to him concem ing 
any ebjection ta the method of operation outlined in the Letter. 
In the operation whics thertock pleee or. Puferd pursued tue 
plan of opersting proposed in hie letter, Under such cirecuse 
atences tie only reasonable inference is thet the operation as 
performed was done with plaintiff's Knowledge and consent. Upon 
plaintiff's own ahowlng, the directed verdict #2 te buferd was 
correct. 

Tne ether defendant, “r. Kerlin, was the “niocage 
physician to whem plaintiff sed gone fer an exasinetion and sade 
vice some time before the date of the operstion., Le advised 
that an exaninsticn be sande by Tr. Buford, who was "an expert 
eurgeon.,” this advice was followed and the @exmaination made 
by Dr. Buford, followed by the letter appenring above, jilmine 


tiff testified that before the date of the operetaon ane told 
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Or, Kerlin that she would net consent te any reetal creration 
or any speration in the vicinity of the reotum, it does not 
appear that thig objeetion or statement by plaintiff wes 
communicated to Dr, Buford; indeed Kerlin, teetifving in dee 
feuse, denied that any such objection ot statexent wre usde 
to him by pleintiff; but we are now considering only the tese 
timony on beneif ef the pisintiff., Tae evidence s2ove thet 
Kerlin performed no operation ond took me pert in the operse 
tion whien wea performed by Or, Buford, Ye cancet find that 
KeTlin was @ coeoperator with tuferd merely from the font that 
Kerlin was present in the opersting roor st the time, it fale 
ios therefore that “erkin could not ke held liable for any 
trespsess on plaintiff, for the reeson teat he performed no 
operation on the body of pleintiff, ‘Yhere is na evidence to 
gauppert e@ verdict srrinst hin, If, comaldering the case 
acainst fuford sepsretely, there could be no verdict against 
hin, and.if, sfter ecnsidering the evidence against “erlin 
separately, there ecul? be no verdict ageinst hic, how, then, 
coul4’ there be any verdict seoinst both jointly: We are not 
persuaded by argument of counsel that such a verdiet sould 
properly be returned, 

However, we prefer to bose our decision upen the 
undisimted evidence that plaintiff, by submitting herself for 
operntion with full and detsiled knowledce of the procedure 
Dr. Buford proposed to pursue in opernting, gave her censent 
thereto, 

It might be said tuet Prom a consideration of 
the entire reeerd, ineluding the evidence both on behalf ef 
the plaintiff end of the defendants, in our opinion no judge 
ment agsinat the deferdants could be sustained, out ae we 


have heretofore indicated, upen this apresl we bave considered 
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only the evidence for the plaintiff, 
The court was net in @error in instructing the 
jury es he did, anc the Judgment is affirmed, 
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KR. JUSTICE MeSURELYRERTVERED THE OPINION OF THE CoUSt, 

Llaintiff recovered judgment of 95,000 against des 
fendants for the death of Sernard J, Carroll, an enmpioyee of 
the Yabesh Koad, who was struck by a Jabash engine running 
under a contract of license on the trecks of the Chicago & 
Western indiana oad nesyr 26%h street in Chicago, it was the 
custom for the Wabash Koad to run a train for its employees, 
taking them in the morning to their verious plsees of work 
along the line, and returning homeward with thes in the evene 
ing. ‘The railroad men cali this train the “nurdyegurdy,"” 

Carroll was ® switenwan for the Jabseh, stationed 
at the yards at i anders, which is about an hour's ride from 
26th street, The “hurdy~gurdy"” would stop at 26th atreet for 
Carroll to board the train, ang on the return trip would stop 
at this point to permit nim to alight. ‘There were six railroad 
tracks at thia point running nortrerly and seutherly, numbered 
consecutively from east to weat, the most easterly track being 
No, 1 and the westerly No, 6, ‘the work of c¢levating these 
tracks was in progress at the time of the accisient, The enst 
retaining wall, whieh wae about trelve or fifteen feet high, 
was duilt, but the weat well was not yet constructed, ‘The 


“*hurdy-gurdy" on the return trip ran north on track Me, l, 


although one witness seemed to think it ran on track Ho, 3, 
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There was no passenger ataticn #t the point near where the 
train stopped at 26th street, und exployees wishing to board 
At would climb ap the sloping side of the elevation on the 
west and ¢ross over the intermediate tracks to the *hurdy- 
gurdy,” and in the evening when elighting the employees, in 
order to reach the street level, were obliged to walk weaterly 
across the treeks and descend on the westerly incline of the 
track elevation. 

lt was about aeven o'clock on tne evening of 
January lOth, the time of the accident in question, when the 
*"hurdyegurdy" atopped near 26th street to allow Carroll and 
another workman, “eynolds, to mldgat. it was a dark nigiit, 
described as "a bad, cold night, with snow on the ground,” 
With Reynolds leading, they walked in # westerly direction 
acrega the tracks, As the work of elevation waa in progress 
the way was rough and uneven, covered with losse ties, rails, 
stone and other materials scattered between the tracks, Zach 
of the men had a lentern end, as Peynolds asya, “we picked our 
way across the tracks,*® An engine with nc cars was coming Presi 
the south on track Ho, 5, rumning at a apeed which some witnes@es 
estimated at eight or nine sak an hour, end another witness 
at twenty miles an hour. Heynolds saya that before he reached 
this track he looked north and south but saw ne headlight of 
any engine; that the first he knew of the approaching encine 
was when he was in the ~iddle of the track upon whioh it was 
runsing, when he happened to raise nis hend and aaw it only 
three or four feet from him; that he *hollicred* to Carroll and 
just had time to step off the tracx when the engine went by. 


Carroll waa struck and knecked to one side, ‘The engine ran on 


some little distance before it was stopped; the testimony is 
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Varlunit a8 to tac exmot distance it ran. Carroll died within 
a few sitautes tuereafter, feynslds testafied inal he heard 
no wiiatle Shawn or bell rans, while the testimeny of the 
orew on ths engine ia tast both whistle and bell were sounded, 
Carroll was aman fortyeecight years of age, and sis condition 
ef health and strength was good and his sight und bearing 
nersal, Keyseclds seve he had no conversation with Carrell 
after they got off the "hurdy-gurdy"” and that he did net 
hear the engine apcrogeshing until it wha elose tc nic, 
Se ecennot undertake to determine the fuct as to 
the presence or sbsaence of warning sounds, The jury could 
reregunably canclude that it was sore believable that both 4 
Raynolds and Carroll stepred in the path of the approaching 
engine unverned by any whistle or bell, than that they walked 
into great dseger unheeding the warnings whien are clained to 
have been given, The engineer saw tne Lanterns of the two men 
ae they appronenea the traek on which he was runndiag;, ae knew 
the lenterns were carried by men ana, Tron the direution they 
were going, that it was evidently their intention ta cross 
his track, it must also have been apparent to him that there 
would be sn secident if bis engine and the ten continued on 
their respective ways, The jury evidently believed Keynolds! 
story as to the absence of warnings, and we fail to Find any 
eufficient reason for disbelieving the conclesion of the jury 
as to the negligence of the defendanta, Neither snail we dis- 
turn the verdict on the question of ecentributory negiigence, 
The situation required Carrol] to exercise unusval care to 
avoid etumbling cover the uneven sand uncertain roadway on which 
it was necessary for hin te walk, 48 Gannot say G3 & matter 
of law that he was guilty of negligence becnuse in the necessity 


of watching for dangera both from the north and from the south 
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over each of the several trecks, and at the sane tine sf give 
ing close attention to ais footsteps Lu traer to avoid ine 
jury from falling, he failed te observe the approaching 
danger on one of the tracks, 

the teetimony as te tre habits of Carrell fer 
Gare and Caution was sadiiasible, 2s witness saw Currell when 
he was struck. feynolds says Carrel. was following him, but 
neither he ner the engineer sey tiey saw tise eccident itself, 
in this respect the fscts are like those considered in Chicago 
& Alton Ry. Co. Vv. Hiison, 225 i11. 5., where it wes held uncer 
sucht circumstances tnat it was nut error to adnit such testi- 
mony, we do not agree with counsel for defendants in the cone 
tention tost the testivony eas to the hablts ef cara and caus 
tion should have been stricken out beceusce there waa nei also 
teatinony as to habits of sobriety, The crses cited do net so 
held, either directly or inferentially. it would seem ressone 
able to presume that a person vio is habitually careful and 
cautious weuld net be habituelly intoxicated, 

the jury returned a verdict Tor $5,000, whien the 
trial court for reagons whach sre not apparent requived to be 
reduced by remittitur to 25,0.-0, It is argued taat the verdict 
was for such an excessive ancunt as to indicate passion and 
prejudice on the part of tue jury. This is 4 death case, and 
the widow testified that wer only source of income was wrat 
her husvand made. #e do not think the verdict was excessive, 

Aa to tne refusnl of defendants! tendered instruce 
tions B, C and BD, touching the degrec of care owing to the dee 
ceased, defendants cannot complain, Pisintiff's given instruce 
tion So. 1 covered essentially the same point, instructing 


that defendants were required to exercise ordinary care tovards 
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plaintiff's intestate. 

Other matters ursed upon us are not of sufficient 
iaportance to ragquire a reversal, 

the Judgment is affirmed, 
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Defendant in Error, 


ie } RRRCR TG THE RURICIPAL 
VS. i 
} GOUT OF CHIGAGG, 
Ke Ke ERK OB } 
Laintiff in pang. j 
\ 
% 
* A 


% eo OOo Tr 
KS Lly2i.A. 4383 


Me ; 
oi PYR CURLAR, 


On motion ef ths aefendan’ in error in the above 
entitled cause, the stencgraphie report filed ty the plaintiff? 
in error in the Municipal Court of Chicago on November 11, 
1914, end made «2 part of the transcript of the reeord filed 
in this Court, is stricken from the transcript becnube not 
signed or filed in time. ve find nothing in the record 
wmiies justifies the order of the kunicipal Court,made after 
thirty dayva nad expired from the entry of the judewent, that 
the time for signing end presenting such stenogra;hie revort 
should be extended 9 days, and the erder of extension entered 
as of Septecber 14, 1914. 

he We de set think we can indulge in the presumption 
sugested and relied on by the plaintiff in errer. 

As there are no errors assigned which can be 
considered in the aveence of the stenographic report now 
stricken from the transcript, the judement of the sunicipsl 
Court ia affirmed, 


APP LNRND, 


we 


\ BET OE = Ob 


aa iy Bhs aVyed Pp. ae iy 
' rt feon peek 
* <i VES Ne PHBA T >. 


i“ > i. , 
e on e! ‘3 
NR a> é ow ake ee + Sef Mic ‘ 
BN oe 
~ atts #t't 
saver na wee ctr: tte 
pig Wate e SG7742 7 ve Pe ij ae 
“hth 8 bee fe os ‘ p bee > a : ; heal id Ah pag 
Sedition WE ery :  Pbehe wet Gres, pai as{titue 


«4 todo ao cheatin. Te aGewe) Lealoteyws 6H) af tetgaa te 
Pest’ Vivant ait de «.ias ae? sas te Q@unmg «o ebae bua ,b5ek 


SO SEV BASE RG rt T? Neoebete ef aFsend webs es 


Byaowet .4: a. th fac? ; ; jal hoti® to bomgke 


gal a is 23. 907 wor) earicso bad ayab pwriLlid 


: O% Lu erage at SB bd) ch 29% — goicgte to®-9mizd sis 


PAs aAwy se ii casa tree ; ‘Sy gn Jab oY ba: jadae ad bivocdte 
wtivt ,#1 tedagtige2: to as 
mos omen si aid ak astebwed! oro oe Xokad } i 4 


et 
Led 
jo 
“y 
2 
eS 
io 
oo 
& 
= 
+ 
i 
sy 
oS 
ee 
A « 
& 


1. 69. Te ON Ste warad BA 
wei gre o4 giv mrootada id’ 260 gpneyo is add ui betebilenos 
AM t ik Oi to JNeeibii, oho adq:tobast! aft mor? aesiotrtss 


ebaatitle as Fayed 


ll = 16508, 





JOWN 8, DeVONEY, 


Defendant in Error, FRAO TO 


¥8e MUNICIPAL COURT 
he CHLAPPE, T, Cnt NPE and OF CHICAGO, 
J, LIBALE, 
Piaint irks an ! ey cern 
Pa 
mR. ne ae JUSTICE BAUME 
DELIVERED THE OPIRIOK OF THE COURT. 
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Deferniant in error, the plainti??’ below, recovered 
& judgment by confession in the Municipal Court sgainet 
plaintiffs in error ani 7. Chiappe fer 515 on a judgment 
neta. Uron motion of the makers of saic note, the juccment 
waa subsequentiy opened wp and they were given leave to 
file an affidavit of cefense on tae merite, The cult was 
diacentinmued ae to E. Chiappe ami proeseded to trial before 
a jury, which resulted in a verdict and judgment against 
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to show that in March, 1911, they entered inte necotiationa 
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kn exer for the purchsaoe of certain improved 
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real estate in Chisuse, ovyned by Rafeio Arri ge, Fd whom 






eror ware agent, that as pleinearts: h-error~ 
were unable to spesk or underetand the English language 

the negotiations vere conducted by all the partioa in the 
Italdun lenguage; that the property san represented by 
celbcaael te ebeee-t0 be 372 feet in width ant 100 foot re 


depth; that relying upon the representation of abpentash 
im-errer that the only éncunbrance upon the property wae o 
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mortgage for $5,000, plaintiffa io-errer agreed to purchase 
the property for $9,200, peying $500 in cash, §3,700 sithin 
five daya after the title to the prope exty wae found to be 
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taxes for 1910; that defoniant. tn errer than knee that the - 
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eertsin building lines vestriations for the benefit af the 
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Are whore boa 
ce pomaaae error were advised for the fiest time that the 


property wan Gubject te aaid earoment an ee that 
oO". E ef Baath Mount f Ne Le pate te 


pleintifra ty error thon iu apt ties notified defendant tn 
error cf their refetal to accept «2 conveyance ef the prepay 
bumionad with enid easement ami restrictions. 

The offidavit of eerita or of defanne filed by 


tig Kd. a drrorbenr 


plaintiffs fn-errer sete wp the facta aa above stated, in_ 
eubstanee, aa conetitubing « defense to tho action upon the 


ground of fraud and alerenreventat Litis Upon * she tried, 
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before they hod been acet > ted by pliintizfesn error, the 


letter sgked isave to anond, their a affidavit of werité, shigh vf 
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to interpooe am orad pies of foliure of oongiderationg But 
were precluded from so dging wpon the erouné that euch pies 
had not teen sot up in the affidavit of merits.  Zoteith~ 
standing ite action in the respects aa ir uty J ail, 4te rulinge 
in excluding sil evidence offered by pidinestioa in eerer te 
sustain the defense of faliurés of conuiderationg the court 
inetructed the jury that if they believed fram the evidence 
thet the contideration for the note cued on had falled, their 
verdict should be for the dofenionts. 

48 the judgnent murt be reversed for other srrare 
of law ani the sause renarded for another trial, it ja une 
necencsry to concider ami deteraine the ee. = 
action of the court in refusing leave to piedetitta 4h” ‘erret 
to amend thelr affidavit of cerita. It mey proreriy be 
suggested that guch motion for teave to swend the affidavit x 
of marite should ce accompanied with so statement of the 
matters conetituting the pronosaed anendment.s 

The parer written in the Italian language and the 
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defense of fraud and slerepresentation interposed by plaine 


ih trrksw Atha ide uf. 
“eit fe~ ab error, These item of evidenee offcred by. pisine nl 


Siffe in-error were grrommcunly exelwied, The rulings of 
the court in exelwiing these item of svidence were not 


Hn e we 


merely harmless sorrort, o# contended by darontont- re. BELGE 
but the errore sere seriously prejudieial to (piaintizta to. 
OLPOrs The sane may be acid respecting the rulings of the 
gure in oxciuding the certified oupioa of the arzrecrente 
@reating the eneement and rostrietions upon the prepasty . 
The #agenent constituted an oncumhrance upon the croperty. 
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instructed the Jury that ig they believed from the evicdensse 
that eiaibitte io sceus were Alidterate cersost erent? 
the papers in question upon the reoding theraof by “Saatavmca nt 
imonrory eho they had a friend or friemia nearby whe might 
have bean gadiod upon to read the aame for them, they vere 
gadity of such negligence as would preaiiwe thom from ony 
rowedy for fraxi in slercading, Aaide from the fact that 
this inatruetion improperly infringed upon the orevinge of 
the jury on the quoetion of neylirenea, it fe net based upon 
any evidence in the record showing or temding te anou that 
SAA 0 in error hod « friend or frienwia nearby whe mixht 
have been onlied upon to edad the popera to theme 
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[wos 49537 involvea the prepriety af « judgment in 
the Huniodpal Court for $9,499,006 in faver of the Inter State 
heaity Company ogainet FT, Ey Faltera, gorniahes, for the 
wae oF de Je Warreny ordi Noe 19545 involves a judguent for 
the iiko amounts recovered in said acwt by seid Marren againat 
aaid Inter State Hanlty Companys | 

In Hos 18557 there wos « trdcl by the court and 
the secord fe here on the appeal of the garnishee, Faltora, 
whdie in Ro, 16543 thore was « teial by jury, and the record 
iG hove on a orit of error proeeouted by the Inter State 
Realty Company. Tho teo causes nate besn-heretefore QO fie 
a0lidated for diaposition in this court. Teeterer-tie 
Oaeee.in their logieal oriery we figet eonetder Nos 1054s, 

_ Fhe controversy hed ite insertion in the following 
agreononty 

®Aurora, Tilineis, This agreauent made dn triplicate 
this 16th day ef Narch, 2011, by ond botewsen T, BE, Falters, 


Be Fe Grdths Ge Ve Smith ani J, J, Merren all of Aurora, 
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Sande The principal plan te to act as selling agente for 

het gh owners, The organization te be known as tha Inter v 
S$0 Realty Gompe The domediate proposition is the 

entering date 4 aal iny comiwaot with one RN. J¢ Bagel of 

San Antonio, Toxaa, to ‘sell teentyethrax thonecnd serea 

titucted in Tebb Couns Vy Teanes 


The eaid g, F. Saith and a Vs, & mLSh © haw 63) wing to fireanes 
the propositions re 1% 4a to Bayy they wii) favnden the 

money for the curpese of inves ti ghting acid lomt, inoorporay 
ting, of aig exoonae, ch, In fact all necensary expense 

tes ther the @ale of such ens bus not tO axoread Reeseese 
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*An soon 49 a rart of aaid iamie ore cold ani onoegh 
money Or netben received ty pay tha running expensea then the 
anid By, FP. Smith or Gy Ve Smith shail be rokeuresed for «2% 
money they have advanced for the obeve nad purports 
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‘Ae aaon aa they hove roueived -11 of said money, then 
the aaid Gs Ve Seek tig ?, Bey We tere aint I, J» FArren Shall 
whave ami ahave aldke ia : aid £ fetuve profits of madd organie 
sation until ‘mutually - Lane lveds 


8It is alee agreed thet the eaid G, Ve Smith ohall be 
alestad troasusey ar saka orsenisation, 


$itneea car hande the day aml peor firat above writtene 
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Following this ogreeneant T. E, Multerea and Je de 
Yarren went to Texas where they inopectead the lund, and 
. entered into an agrevmenty whieh, omitting provisions not 
here involved, ia sv fellows: 


This ayreenent made and entered into this, the 20th 
Gay of Wareh, i911, betwagn POPeranes Live BOG f amd Larn 
County y ineornors ted, of the City of Dolias, Otate oF Fama, 
party of the first marty asting by Cy de ‘Sortella, ite 
pregiagent, tharmnid, ably authorised by resol neon ackeopied 

by anid id na ae arty of the fleet ports ami de J. 

Warren and Ty, Wolters Of Ghignges, Tidinmoie, porticae of 

the escond bi Ma vitnessetha 


SVHEREAS the party of the firet part de the owner of 
approximately Twantye tive Thousand (35,000) auges of land 
in Yebb Gounty, Texan, near the station of Encinsl, dese 

 arkbed and known a2 the Poleott Ranch, all umiar feroe, an 
the aid parties of the secom pert are deairqua of adv: r~ 
tiaing off nelling the asic landa for the seid party of the 
fires part; 
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therefore, tha said party of the first part agrees 
to ari with the said neytien of the seannd pert aw follows, *eee 






"Fourth: fhe pries for which acid land ¢hall be scdd 
tea be auch that the gad firet party wii} recive twonty 
#20) doliave per sere for the lund, * * * 
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eVifithe The party of the seoont part ahold have an 

their comedasion ox prefit for the waie of aeid lam, all 
money of noton ragelyed by them over and sbova the «timated 
price of teenty (820) deliere per core,* * * * 


Sixth: The seid parthiece of the seccenl part agres ami 
bind thomseivee to santrant far auld ae much of sald land aa 
fifteen hundred (1500) aeree on or before the Siret dey of 
sanuary, 1915, * * ¢ ® 


SBaventh; Gt ie qatwaily asgrosé between the partion 
aerete thet thie eontreet ahadl be Binling upon the porties 
ef the first part ani it0 sucesenere or aagigne, ari fiat 
| the perties of the sagormi oort may aceign thia contract to 
| the deher State Realty Company of Guicage, Tilinolay and teat 


a 


whan ag aseiened said Inter Btote Roalty Compe ehalZ 
guggeed to «il of the richte of the rertias of the second 
pert wader this contract and enull be boumt by all of the 
agreements ant sbhlicskians of the rarides of the second part 
ef thie contract, 


SKichth: I ie szrsed batsonen beth verties herato thet 
thie gontraet ah2i3 be ani rosin in forea for « peried of 
theo yoora from the date herpofy at whieh time 4t abeil 
Lapa 22s Oom Fay 


WThe fubluee of tha cartion of the second gart or their 
aca@ignea te mike aedos of sa4d lami an crovided in thie core 
tract and wapesiaisy im poragwarh aix tneraofy ahall, aii the 
eption of the party of the Pirat part or ite aseignea, anmal 
this oontrach in no fay ag if eslates ta land remaining 
unsold ot the time of the forfoiture, end thereafter the 
partion of tae secoml part, or thedr assigns shall Amve ag 
Gladm againeh the fires party relating to the land ee 
romaining unsold, 


SWitnese the hark ari aesk of aald corporation by C, d. 
Gorrell, ite peeaicent, and the harte of the rarties of 
the ageonmd part, An crtphiontes 
ESPERERSA LIVES STO ABD LAND COMPANY, 
By 0, J, SORRELLS, Presicent, 
de Je TARIGH 
a * WALTER * 
Witnsaag 
Ne de BAGEL,® 
| in April, 2014, *he Inter Btute Realty Company vas 
insexporated under the ise of Arivons, ani officers vere 
eiagted as fellows; President, T. BE, Walterey Seoretary, 
dod, Yasveny Troasurer, G, TV, Smith; Viceeprecident and 
Sales Howager, Ge Ye Hoyte Tha mae persona sere sise 
@iected direotera of the sernoration, 
Tha agrocment of Haroh 33, 1911, appeara te have 
been assigned by Recers, Yarron ond Woltera to the oorporation, 


which thereupon proceeded tc operate thersunmicrs 
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we tee 
Shexvtiy folleeing the organizaticn of tha corpores 
ion, By Fy Sith, whe had agreed te Tinenpe the rrepesition 
wader tho Gontrent of Newah 1G, 181i, afler acwesming some 
) Perey, became Cinsatiafind sri refused to be further bound 
wy hie agreemayt aml thereapen TT. Ey. “oltere yarbaliy agreed 
— #9 wes and gurry cut the obligstiose of esid Gafth, On 
} Way 3, Aig at & meeting of the dirsetere and otookhojdere 
tha gorperation, GQ. Ve Smith tendered his reciguwtion aa 
treeaurer cat Gireator an’ tT, 2, “sdters see elected trac 
surer in hie stead sat T, Jd, Levery was eicotel a direetart. 
The etter ras & gryatultwas holder of ons eabare of si0gk, 
Dut Aad we fissneind interest in the eorcarution, At < 
mesting of the direeteres then agidy at mulch Meceris Taltorty 
Warren, Hoyt asc lavery were peesont, on motion of Mr, Taltera 
aqoontind by Br, Hoyt, the aslariae af Mosera, Falters, Hoyt 
end Barren vere fixed «3 2800 per month, Boyt and Terren | 
were employed 24 aaleasen, cud “heir cuties soneteted in | 
finding proapective purchiseso for the Janda in Texam, socom 
peaying auch prespective murchasars wpon a ‘cur of inarection 
of the lends, ani in cloving contracts for the purchases by 
Shem of @ai¢ inscis, The sorporation maintained an offise 
in Shicsge, ami groansetive purainsers wore anusht fer by it 
is Tilinole and @htevharay and dt the instances in chich 
Ss sontragte were procured oF 48 te bs made with person in 
Tilincis, wush contracts sore there exeouted sud delivered. 
The corporation sas not licensed te do ousiness in Tilinodas 
The statement of claim filed by ‘deferiant in error, 
Yarren, upon which he recovered « vordies and Juwignent against 
the plsin#4ff? in error corporation for 22,400, was for 93,400, 
6@ salary and $86 for cash advanced for expenses. 
Plaintiff in exrer serporction wae organized under 
the laws of Arizena with authority te conduct the cuaineaa of \ 
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oe om 

00 estate brokerage, It wan not suthorised te tranant l 
tatiness in this etate, and could net have promwred ouch | 
authorisation, A eorceration foe the parpoee of tranase ting, 
the business of roul ootate brokerage muy not ts organised | 
under sony @xnieting statute of thio atete, and under the 
provisions of aaction & of am Act in rtiation te foreign 
worporutions, in feree Juiy i, 1006, no foreign corporation 
mhy bo autharised to txanaanet any Wustnote in thie otate 
Yee the tranesation of which a corporation can not be 
organized wiler tha lows of thia state, 

Tt i @lear from the avidence thet plaintiz? tn 
error corporation was eotucliy tranuna ting busdneae in this | 
atete under the dircetion ami through the daetrweent< lity. | Jj 


| 
of tefemiant in wrrasy, Tarren, vho fa hare oeohing te entorad 


aa adieged contract with seid eorparation far ine aees load 
im tiat behalf, The curcemetion sac mot the ovner af tha. 
jamie in Touaa for the sale of whigh it eousht to mrocute | 
purelaaeya in coasideration of « oomiluelen to be reeeivad ) 
by 1% for ite aerviaes in offeeting such salem, “Defendant 
in srrox, Yorres, did aot morgly weliedt persone in this 
eSate to purehass todd Lande, bub in the tnebances in shich 
he iatueed pernons to agree te purchase cald lamda,y sontragta 


Betwasa auwoh persone and plaintiff’ in arrer cerperation <ere 


kode and executed in this state, cshere anid eorperation padm 
ae 


Salned « gentred of fias for the tranosetion of ite buciners, 


Ra WhORe, Bhan opportunity offered, 14 exercised ite corporate 


 funotione. 


The contract of aempleywoat entered dato betweon 
plahatit? tn error ane defaniot in urter for the services 
of the latter in the capsgity of a duleaman neneeoarily 
contemplated the performanea by defendant in error of core 
vices incident to the transaction of business which plaintiff? 
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_-> 48 error wa mot loesliy sutierised te traasaet in this 
etete, Defendant in errer wae a 4irector of the cerroration, 


and in the abaenes of proof to the contrary he aust be held 


4 %@ hove been ganrtraant rith the cheraeter anc seepe of tiw 


tmeiness in whieh plaintiff in crror wae engaged ami af tas 
| manner in shich auth wasinees #5" trenanated. Ha sast aise 
be held to Reve Reoen that plaintiff in error «us net GUANO Ee 
feed to transnet business in thie atuts, sni that the purpose 
- er which it was organized crohkibited euch suthorizetian. 
Tue contreat for the sorvices sontemmiated te be performed 
~ and actually rerforned by defentant in esrtr waa Liisgaly 
Ta Bichon vs smoricun Prevcrvera! Coe, 1S7 Tlie, dy Lt wan 
held that whare the sontract tetesen a principal ami an | 
agent grows dirsetiy aut ef on dilepal tranesction in the 
execution of which the ascent has boan ocnoernmed and in ehiak 
he participates the lew i221 not aseist the srincipai te 


reoover from the agent or assist the agent te recover fron 
P 
the principal, The contragt in question ana in ite A 


~ egaemee akin te «a contract ubtgs vires the corporation. 
Vith respect to the busineas te bo tranacseted the sontract of 
the corporation “as beyord the porer conferred’ upon if by 
existing Jawe ani nelther the corporation nce defanient in 
error are entepred, by ssventing to it, or acting upon if, 
to show thut such contract was Lliegel, 








ererial Busicineg 
Tiles 160, and Y, 
B59 Tiley 274. 
The conclusion at hick wo have arrived deea not, 
hewover, preclude o reoovery vy defendant in error upen « 
aus geruit., for the value of the services performed by 
| Bain for plaintiff in error corperation, Im thie sonnestion 
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i@ ia proper to say that for the purpose of aacertaining 
tie amount, if sny, shioh defaniant in orror ia entitled te 
recover, ingwiry should be permitted reapacting maney 
received by defendant in erzver from nisintiff in arror in 
payment for services and expenset, Other cquestiorms raised 
upon the record are not of sufficient leportance to merit 
@isoussion, The judement in ease No, 18545 #11] be ree 
versed and the cauae remorsied., 

Tie roveraal of the judewent in the case firat! 
eansidered, which juicment waa the basis for the sarnishes 
procecdings involved in Bo. 19547, new here on srg@addy whoree 
in judgeent wis entered against Ry Ky Faitera aa carniahods 
neeessarily requires a reversal of ssid jucoment agaiset the 
garnishec, but 4s congideration of the questions involved in 
the iatter aase compels ua to the goncluaion that such jiige 
went must be revered without an order revanding the onusds 

The liabliity of appellant, altars, ia sredicated 
eoiely upon bis verbal uncertaking to asewme the opliscation 
imposed upon 8, F, Guith oy the terma ef the eontraet of 
Moreh lig 1011, upon tac refusal of said Gmith te be further 
bound py the terss of said contract. 

The sgreenent wy Smith to finenee the »ropesition 
#28 SA agreement running to the Inter State Realty Co. and 
ef course the untertuking of Yaltere to camume said acrocwsnt 
wae, if valid, an uniertaking aieo running te aaid corporation. 

tial court held aa a proposition of laws si 
properly ac, that ne recovery eculd be had in faver of the 
Tater State Realty Go. againet the gornishee, Waiters, on 
aay premiad or guaranty mide by aaid Waitara personsily te 
appéllas, Werrdh, oGraunsliys 

Be are not peraunded tet the verbal uncertaking 
ef Saiters to Avoume the obligation by Smith was net within 
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the eiutute of frauds, as Selng an attexe$ to charge Yaltere 
upon 6 speeial promise aot in srlting «isned by Maliters, te 
agavear for tha dwbt of Guith, but clearly euch umiertaking 
OF agreement on tae part of Faltere sas not te ba porferned 
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#ithia the apage ef one year Prem the acking tuersef. The 





agreement of Haréh 15, 1lid, ozui the ovntyset of Morah aby 

| Gil, heretofore agt forth, muct be construed together and 
| they vexe nooasearily oo conctunied in thie preeseding te 

} | determing the rights sud ohiigationa of the rearerhive parties, 
'$ae@ contract of Nareh 28, iSli, being tronted of having been 
laaeigned te ami scoured by the Inter State Realty Co, 

The goutreet of March SGy 10a, exnressly provides 
that it Shali be ond ramin in foros for a coricd of three 
yours fvom ite date, The yorbul umiortahing, therefore, 

i. on the part of Yaltera, conceding 44 te Save bean voile 
either ae an qriginal or s¢ « eclliateral agreement, wis not 
te be performed within one your, but san te ORist ae a cate 
timing ebligation for the apace of three yoares 

There was no right of recevery by the Inter State 
Roalty Co, againet Faiters upon his said verbal undertaking, 
and it follows that anid Saltera esa not lisble as saraishes 
under any judgment secovered by the appellea, Warren, agsinat 
aaid Inter State Realty Oo. | 
| The juignent in case Roe 19537, being the garnishee 
proceedings ageinst the appellant, Taltera, vill be reversed. 


HO, 19543 «— REVERSED AND HTMANDED, 
BGe 19537 — JUOGHENT REVERSED, 
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gon HELSGR, i 
» Appelice, ¥ 
APPEAL FROM 
Fe Fad 
CIRCUIT COURT, 
SAMUEL COHN, NIGHATL CAGHEY ang 
HANNAH COUN, CAOK comTY. 
OP ORAL oh 3 cf 
; & Si ue | ? 6% j f 
}) F 9 


7) 
* Mh. PRE STD nas JUCTICN BAUME 
PELIVERED THE OPINION OF THE COURT, 


» This ia an append, prosecuted by Hichael Cagney, 
| from a deoree cf the Cironit Court foreclosing =» deed of 
trust in the nature ef a nortgeage., The degree ese entered 
Ree gonfessg, There is no eppenrance here by oppelies. 
The bill filed Noverber 25, 1911, seta forta that 
Samuel Cohn ani Hannah Cohn sade and exeguted their oertain 
prowizacry note, dated August &, 1907, fer £1,300, payable 
te the orcer of themeelves in five ysara after date, vith 
interest at the rate of 5¢ per annum, puyuble semiannmoily, 
: ae evidenced by tan interest coupon notes fox 835,56 each, 
payable reeyectively in S, log ly 24, BO, 36, 42, 46, 54, 
and 60 monthe after date, ae will eprpear by the prineipal 
note therete attached, marked "Rahibit A*®, The B11] «lee 


sets forth the axesution by the sane parties of their trunt 





de6a 6 secure the payment of eaid principal note and eaid 
interest coupon notes, Tho cause was referred to the master, 
who filed his report of proef and findings, but such rerort 


Gontuine neither the original of aaid notes ani trust dead 


raafle 


nor copies thereof, 

"Exhibit A®, attached to the bill of complaint, and 
which purports to be a scopy of the principe] nota, beara date 
August 5, 1906, being a date two youre later than the date 
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af - 

of the note daseribed in the bill, Foreclosure of the 
truat deed was sought and decreed for failwre te poy the eizhth 
interest coupon note due 468 wonthe after date, “hich, if 
the date of the principal agte is Auguet 4, 1008, would be 
August 5, 1213, or long subsequent to the Fliing of the bili, 

It soy be shown by « defendant in « decree entered 
PES Copsesse that the Georee is net justified by the avervents 
of the b112; and where the bill precicentesa @ risht te relief 
on a note ami mortguge, which, 25 exhthitese are meade a part 
thereof by reference, they controi the allegations of the 
bl, 1Gyiey L7G Tile, 285. 


The preseedings in their entirety were moet loosely 





and Gsrelessaly conducted. 
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BLGtratbes 


WILLIAM T, PRITIMOE, As 
x waht aur m, PRIDMORE, 


ef the Eatate of 7 
Bt 2 Devesasd, 
APPEAL FROM 


CUPRAIORN COURT, 
SOCK COUNTY, 


f Agppellag, 
\ i 
\ Wes, Pa # > 


THE onreate oe LAND & PACIFIC 
RAILROAD ooliraar fs 
Avvelilant, | 


nat ' . €P é 
MB, PRESIDING JUSTION BAUME 
DELIVERED THE OPINION OF THE COURT, 


Or 


In this uit instituted in the Superior Court by 
Willian T, Pridmore, aiminisvrator of the eataute of Mhildom 
T. Pridnore, Gre, deennaed, ocuinat the Chigage, Reck Irland 
& Pacifico Asiiway Company to recover dawagen for the alleged 
wrongful death of plaintiffta intestate, a triad wy jury 
resulted in a verdict ond juwirynent against the defendant for 
G4 Ke 

The ceclaration contains four ceamta., The Lierat 
eount charges neziizence in the seanigenent ond operation of 
& logometive ati caro belonging te appeliant, The socond 
count charges nosiigenoy in failing to sound a whistle or 
ring @ b@31 when approxching o highway oropeing, ao recuired 
by statute. The thini oownt charges the vielation by appele 
lant of Section 1970 of the Municipal Code ef Chioaga, limite 
ing the speed of trains to ten miles an bow, The fourth 
egunt charges & violation by appeiiant of seation 1961 of said 
Municipal Gade roquiring every icoommtive, oar or train of 
C3ee running in the night time on any roiirced track in thea 
eity to have and keap while 46 ramming « brilliant and cone 
epieuous light on the forward ond of such lovosotive, oar or 
train of cure, 

On the night of July ily i936, spreliant hed two 
Gare of grain for delivory at the yards of the Poenneylwonda 
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~ Bo 
Railread Company at Raby, Indians, which delivery appellant 
desired to make on or before 12 otclook mhinisht in order te 
avoid the payeent ef demurrage chorgea om anid care, Appeliant 
preoured permission from the Pennaylivonia Company to heul 
@aid cars upon the trachea of that company from Reck Isiand 
Junction, where the tracks of the tee oonpanies interaseted, 
to Reby. The distance beiween thovea two points is not dise 
Glosed by the record, but the evidence shows that the distance 
from River Branch Junction, « point « short distanee east of 
Rock Talend Junetien, to Roby is tum mallee, Appellant's 
train erew, gonsinting of a aoniuetor, locomotive engineer, 
fireman, ond teo flanmen, operating the train sensiating of 
appeliant&a locomotive No. 113 ani the eaid tvo oars of grain, 
left Rock Isleng Junction upen the sast wound track of the 
Pennsylvania Company at 11350 or 11250 Py Me and arrived at 
Roby at 12458 7or 12202 Re Be The t¥acke of the Pennsylrania 
Company between said peinta were at etreet grade, After 
sroseing the Oxlumet river the tracka of the Penneylvania 
Gempany running in «a scutheasteriy direction interseot in 
the order named, Avenue HN, Averme MW, Avenue L arni Ewing ovee 
nue, sll of shich run north and south,  Whothor oressing 
flegnen were etationed at euch of the avenues named does net 
élearly appear, bat 14 does appear that at the railroad 
ecressings at Aveme L andi Ewing awemme arcaning flagnen om 
Pleoysd by ths Penneaylvania Company sere stetioned o% nicht. 
One, Rinnman, «a9 ctutioned at the Averme L oretaings and 
appellee's intestate waa otationed at the Ewing aveme cronage 
ing near ite internection with 100th street, There was ne 
eys witness of the occurrence which rasulted in the death of 
appellee's intestete, The fligman's shanty which wan ocowe 
pied by the doosased was icvested saat of Ewing uvenue and 
south of tha railroad trackt,. Ainnaan teabifios thet at 
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- Se 
about midnight on the nicht in queetion he waa iseking torard 
the exosging ca Ewing avenue ami caw a freight train a: prosthe 
ing that oroseing from the east, thot he saw os lontern sowing 
in 4 northerly direction fram the flagmants ahanty at eaid 
eroeting and come to 5 atop at the eentery of seid crasaing 
at a point north of the seat bound trackg thet after said 
freight train had clearad eaid eroselag he aaw the lantern 
moving bask across the crossing toward the shonty; that 
. about the tine ooi4 weet bowel train cinared his cromaing 
at Aveme L a icoomoetive ani two cars pissed big on the east 
bound thaok, ond that be Gid net ogsin ace the lantern at tlw 
Ewing avenue orcesing; thet after the jlocometive aml two care 
had passed east, two reeulioriy acheduled traina slag pasaed 
g¢ing eaet and that failing te then see any lantern at the 
Eving aveme erocsing hie suspicions «ere sreused andi he 
went to that orossing for the purpose of meking an ineroetinn; 
so thet he there saw tha dead body of appellee's intestate, The 
q bedy wae first found between the raila of the east bound traok 
about S50 feet eant of the dhanty, The evidence tenia te 
ahow that the night wan dark and that the atrests in the 
ismediate vicinity of the Ewing avenue crasming were tut 
dimly lighted | 


A Glear prepomierance of tha evidenes shows that 


ee oS 


the locomotive ani two cars then being operated by the sere 
vents of appellant sere running et « speed of frem 36 toe 50 
@iies an how at the tine they «rpreached and eraseed Ewing 
avemme; that the head light upon acid locomotive waa not 

then lighted, ead that oo bell waa then rung ani no whistle 
was then sounded, hile appelles offered no evidence as to 
the habitea of the deceased rorerding care for his own aafetyy, 
proof was made ahowing that he was industricusy acber, healthy, 
intelligent, in poseesaien of 11 his faculties, ami attentive 
, “and efficient in the performunce of hia dutiee ae a crossing 
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wo Gm 
Sha gunn, 

Upen the fate etuted cai the Sy idgeree lniesdhuncd 
by appellee the couse was pewperiy submitted to the suzy, The 
Giving of the pipwmpiory inotweuction tenternd wy apmallant 
Ud heve boon « “holly wawarrented usurpation by the court 
of the fumetionn of the sO¥e Imlandy o onveful ex: Waleed Lon 
Of the evidense perausdes us that the waxy could not hove 
Seuconably arrived at any Comclusion other than that ax preaged 
Sn their werdigt,. The Svidenee shows not serely an sbeonge 
of reauonsbls care by appellant in the Hahapgescas and opexvas 
tion of ite ivain, but an absence ef any Garg whatewsp in 
that regerids 

Appellee offered in avidence gortain trata recietera 
whereiny in the ususl ccurae of busines’, telemeaph operators 
eprioyed by the ornsyivania Company reglatered the oreoise 
tama of the arrival sac cepactame of tralas at the several 
peiate where suoh telegrapa epsraters eare stat leu@de Tn 
thé dnstenesa in which the U@l@graph operatera, whe were 
galied an wathenaga, noted WpOn She xezietar the aszival and 
departure of the train dn qusation af the euveral pointe 
“BORO oush opsrators ware Guployads, the registers oars une 
questionstly procerly admitted in tvidence, The spere tes 
a% River Beangh Junetion testified thot upon wengle$ af @ 
Sommunioation, aither by telogzaph or taleph lone, from the 
POLAS shose duty 1t was $e note the argival ant departure 
of Seains at Rock Ialana Jumetion, that tha train in quse tion 
had lott Rock Talamd Junction at lise Pe Mey BG, in the 
usual oourse of busingsw, acted upon the reyiater the dae 
Parture of said train from Rook Taiand Junction ag$ at the tine 
SO Conmmniosted to him. Tae opexater ar verson whoae duty 
4t wae to note the orrival and departure of traina st Rock 


Island Jumetion wae not called sa a WitHeee, arsi it le ineieted 
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by appellant that aa the tine nsted on the voqister of the 
departure of the train in question fros Rock Luiand vwBAat Lon 
#aS noted by the onerater of River Besneh Junction UDO Headte 
aay, the notation upon the rogiater in thet partioular wag 
improperly admitted im evidenoe. Appellant in operating 
ita train upon the tracka of She Pammayivania Oomceny weeame 
wubjest &@ tha rules aml regulationa miagans #6 the operatian 
(of trains which pravailed in the soniuet of its busineac by 


nh@ Penneylvenia Company, and 4? a train regiater so meade in 


Nene, 


the ordinary course of business would Asve oan agmmatent 
evidence in an aethom ofainet the Penmayivania Company, it 
WSS CompetsaAl evidense in the case at bar, But, whether 
properly or inproperiy admitted, ite admisasion could net 

teve been horwful te appellant, fb is Gitariy vatablished 
Shat the train in queatian left Rigser Beaneh Junation at 13258 
Po Ny THO Gpesd at ehich the trein teuvyelod botwmecn Reok 
Toland Sumetion end River Breagh Jun) tien a8 not dirsetiy 


Aavelved, because the Ewing averue oroms sng, ot Oy near whieh 


Gast of River Granch Junotion, ami ths apeed at which the 
train wos sunning when it ercesed Swing avenue is the only 
vitul question upon that icsue, if, a8 some of the train 
erew toatified, the train lets Rock Ielani Junction at 11250 
Pe Key 4% ccoupied 6 minutes in running to River Braneh Junoe 
tion, whoreas, if, as soted on the trois regioter, it left 
Rock Island Junmotion at 1ig5¢ Pe Hep 2% cooupied only 3 minutes 
in cunning betwoun these points. hile she reaord dows not 


She degeaeed sas atruck am? ki?! led, iG iovated some distance 
, Branch Junction, it ie clesr from the facte ani olrounsstanees 
; 
in @vidence treat the usual tunning time tetwoen aaid pedate 
is about two mimutes, . 
A witness, Johnson, employed by thea Poaney ivonia 


Company ae telesrapher ot 10%r4 street, tevtified that he did 
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not hear the engine in question whintle av it «epraweched that 
point. He wae then asked to state racther or sot In hie 
opinion the engine whistled, and cover objection, toohifiead 
he did not think 44 did. hile we think the form ef the 
question waa objoctionsbia, it a4 olowely skin te the ape 
proved lines of incuiry of 4 witneas, whether, if a bell bad 
beon rung or a whistle sounded he would hevs heard ite Oy € 
Aa He Be 00 te Diibaily 259 Tey 705 
Me Slater, 159 Tlls, 1005 
067 Tile Appey BF%e 

Before the alese of the avidenos Tor appellee, 






eounsed fer appellee atated to tha court, im aubstanoe, that 
there van then present the engineo® of the train in queatlong, 
whom he desirad the court te gail as a witnesay that while 
he had e@ubpoensed the witneas he did net evant te vouch fer 
ham by making bie hile witnaeny that he sus 2 hestile witness 
$o appellee, The court atruck the abatement of eounsel 
from the record and instrusted the Jury to diaregard it, 
stating there was no evidence to show whether the witnesa was 
hoatile or otherwise. Over the objection ef appellant the 
e@urt then called the witness ami interraegeated him respecting 
the mavyementa ef the train upon the ooension in questions 
While the line ef inquiry adopted by the cowrt was soutral in 
ite character, frequent obicotions were interposed by counsel 
for both rarties te opecifie questions prepeunied to the 
witness, Ho shoring was mede by appeliee which justified 
the ocurt in calling the witneas for oxaminotion by the oourty 
but no harm resulted to appellant, tuaause the citnesr was 
subsequently osiled by counsel for appellant when upon his 
direet ani creaa examination he covered the asm ground which 
had heen covered upon hie examination by the court. 

The fifth and sixth inetructions given at the in 
Stance of appellec, “hile somewhat inoptly phrased, ere not 
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open to serious eriticgiem, The sixth inetruction referred 
to an ordinance of the City of Chiesge #hich was offerad in 
evidence by anpeiles limiting the rate of epead of railroad 
trains running within the Gity dimita, I! 44 anid by appele 
jant that the omdinsnge ehich vas introduced by apocilee 
was not in effeat a% the tim in question, mit that the aang 
had been superaeaded by other subsecugatiy aijepted ordinances 
relating to the speed of trains within tac eity iiedte, which 
ordinangee wore offered in eviderwe by apreliant ami dmproperly 
exehuwied by the court, Tha ordinancea offered by appellant 
were only te become effontive upon the performance of oot. 
ditions not oxieting at the tine such ordinanees sera adopted, 
and i¢ ie menifest thai sueh efdinances vere not properly 
admissible in evidenge, except upon prooxy of performanas of 
euch conditiona,. No such proof waa mada, 

The eeventh iastruetica given «t the inatanee of 
appelies dees aGt, as centemied by anpellant, ignerc the 
requirement that the deseased should at the tine in question 
have boen in the exergiae of due care for hia own aafetys 

The instruction ie inurtificially framed, tut it ie 
aot seriously cojootionable. 

There ia no merit im appeliant's contention thet the 
degeaned by reason of hie employment as a orcesing flacean 
Gig not come within tha cians of persene entitiad to pretestion 
under the provisions of statutes and ordinanges relating te 
the speed of trains, headiicghte upon locomotives and sarning 
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While the winth, tents ami ciewenty dostructions 
given at the instamse of appellee will ast sucogentuliy withe 












etami eritienl omalyoie, smi are in vor varticulara shoily 
indofenstbis, we cre ciesriy of opindem that umiex the faate 
ani girewestemee ta evidence in this caso, tha jury vere 
mot influenesd thereby te return a vordiet shich they would 
not have returned in the abseme of saush inoiructiota, oF 

af auch instructionme hud contained ascurate atetsnente of 
She law eppliceble te the sace. 

Isgioted ami fragmentary exprresione four’ in Judie 
e4al ephinions my very infrequentiy be safely enployed as 
vehicles for csewate ctutenente ag to the law of & camesg So 
be epbodied in inetructiont. 

Rotwithstanding the errors in the récorml, ve ore 
eaticfied that the verdict and Judgment atamt for substantial 
juctica, and that the Judmront showlc bea, ami accordingly 

i@, therefora, affirned, 

JUDGMENT AFPIREED, 
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ALBERT G, McLEAN, vl 
Plaintiff in Error, ,) ERROR TO 
Ve. f MUNICIPAL COURT 
THOMAS M, HUNTER, Bailiff of the OF CHICAGO. 


Municipal Court of Chicago, 
Defendant in Error. 


“a 
“i 
e 


oe See og i Ch 4 A {> 
MR. PRESIDING JUSTICE BAUME OY 
DELIVERED THE OPINION OF THE COURT, 


ee 
\ On April 15, 1911, the ConsoliNiated Agency Company, 

a corporation, recovered a judgment in the Municipal Court 
against Albert G, McLean for $62.20, and on April 4th, followe 
ing, an execution issued on said judgment was served on said 
McLean by the Bailiff of the Mimicipal Court, who then notified 
McLean that he must, within ten days thereafter, file a schee 
dule of his property, if he desired to avail himself of the 
benefit of the exemption laws. On May ist, following, 
McLean executed what purpogwpted to be a schedule of his per- 
sonal property, wherein he set forth that he was the head of 

a family consisting of a wife and one child, and resided with 
the same, and stated that he desired to avail himself of the 
benefit of the act relating to exemptions. The property 
scheduled was described therein, as follows: "A small stock 
of groceries and meats not to exceed One Hundred Dollars 
($100.00); one suit of clothes. Cash on hand, None; Debte 
Gué and owing me, None," On May 2nd following, the attorney 
for McLean went to the office of the bailiff of the Municipal 
Court, and handed the schedule to a deputy bailiff at the 
window there, and told him that he (the attorney) had a 
schedule here. The deputy bailiff took the schedule, exame 
ined it, folded it up and stamped it, "Received - First 


District. Thomas M. Hunter, Bailiff of the Municipal Court 
of Chicago, this 8nd day of May, A. D. 1911." 
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After the filing of the eg2id schedule in the office 
ef the bailiff, the attorney for the judament creditor was 
notified thereof, and he then informed the chief deputy 
bailiff that the manner of the description of the property 
in the schedule rendered the same illegal and void for 
uncertainty. Upon the execution by the judgment creditor 
ef an indemnifying bond, the bailiff levied the execution 
upon certain enpecifically described property, consisting of 
more than one hundred separete iteme of property, euch as 
are ordinarily included in a etock of groceries and meats, and 
being the same property which was claimed by MoLean to be 
exempt. MeLear then procured a writ of replecin to be 
issued ovt of the Municipal Court for the recovery of said 
property from the bailiff and seid property was taken under 
said writ by the sheriff and returned to McLean, 

Upon the trial of the replevin suit in the Municipal 
Court, a jury having been waived, the court found the issues 
in favor of the defendant, Thomas M. Hunter, bailiff, and 
judgment wae entered upon such finding for the return of said 
property to said defendant and against the plaintiff, McLean 
for costs, Thie writ of error is prosecuted te reverse 

a. judgment. 

The questions involved are, first, whether the 
schedule as filed by plaintiff in error is sufficient to 
entitle him to claim the proverty therein described or any 
portion thereof as exempt; and, second, whether the mere act 
of the bailiff of the Municipal Court in receiving and 
filing said schedule, without objection as to its sufficienoyy 
operated to estop him from contesting its sufficiency, or 
operated as a waiver of any informality therein, 

Section 14, Chap. 52, cf the Act relating to the 


exemption of personal property by act approved June 24, i895, 
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is, in part, as follows: 


"Whenever any debtor against whom an execution*® * * 
has been issued, desires to avail himself of the benefit of 
this act, he shall within ten days after a copy of the exe- 
cution * * * is served upon him, such copy of the execution 
to have endorsed thereon a notice signed by the officer, 
notyfying the debtor that he must file a schedule of his 
property within ten days from the service thereof, whereupon 
the debtor shall make a schedule of all his personal property 
of every kind and character, including money on hand and 
debts due and owing to the debtor, and shall deliver the 
same to the officer having the execution * * * or file the 
same with the justice or in the court where the writ is issued, 
* * * and any property owned by the debtor and not included 
in such echedule shall not be exempt as aforesaid, and there- 
upon the officer having the execution * * * shall summon 
three householders, who after being duly sworn to fairly 
and impartially appraise the property of the debtor, shall 
fix a fair valuation upon each article contained in such 
schedule, and the debtor shall then select from such schedule 
the articles he or she may desire to retain, the aggregate 
value of which shall not exceed the amount exempted, and to 
which he or she may be entitled, and deliver the remainder 
to the officer having the writ; and the officer having 
such writ is hereby authorized to administer the oaths required 
herein of the debtor and appraisers." 


The prior act of May 324, 1877, provided that the 
schedule should be delivered to the officer having the 
execution. 

The oath of plaintiff in error to the schedule here 
involved was not administered by the officer having the writ 
of execution. 

While exemption statutes are to be liberally con- 
strued to protect the debtor, courts, in seeking to attain 
that end, are not justified in distorting the language of the 
statute and thus placing upon it a construction not within 
the legislative intent. In arriving at a proper construc- 
tion of the statute consideration should be given not only 
to the purpose sought to be served, but to the means provided 
for the accomplishment of such purpose, The statute provides 
that the debtor "shall make a schedule of every kind and 
character"; that "the appraisers shall fix a fair valuation 


upon each article contained in such schedule, and the debtor 
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~h a 
shall then select from such schedule the articles he or she 
Shall desire to retain * * * and deliver the remainder to the 
officer having the writ." 

Manifestly, it is contemplated that the articles 
constituting the property scheduled by the judgment debtor 
shall be set forth separately, so that they may be appraised 
as scheduled, and so that the judgment debtor nay select 
such of the articles so scheduled as he may desire to retain. 
The statute does not authorize the judgment debtor to fix 
the value of the property scheduled by him, and he cannot 
by arbitrarily assuming to fix the value of such property 
scheduled in gross escape his duty to comply with the statute, 
where the valuation so fixed by him is within the amount of 
the exemptions available to him. The fixing of the fair 
valuation of each article scheduled is a duty imposed by the 
statute upon the appraisers, 

Appraisers acting upon the schedule here involved 
could only fix the fair valuation of the stock of groceries 
and meats in gross, If such valuation exceeded the amount 
Plaintiff in error was entitled to Clain as exempt, any 
selection and retention by him of any portion of said stock 
would not be referable to his schedule, as is contemplated 
by the statute, 

In Moffett v. Sheehey, 52 Ill. App., 376, it was 
said: "The schedule should list separately each article 
of a distinct kind, or of a distinct quality, grade or des- 
cription of the same kind, to enable appraisers the more 
readily to fix the value of each article contained in it," 
This language was wuoted with approval in McClellan v, 


Powell, 109 Ill. App., 322. In the McClellan case, the 





schedule filed by the judgment debtor described the property 
thus: "Personal property, household and kitchen furniture, 


tobacco and cigars." It was held that the schedule was 
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~ B « 
clearly too general in the description of the silverware, 
tobacco and cigars, 

The holding in these cases meets with our approsal, 
and we conclude that the schedule in question did not comply 
with the requirements of the statute, 

In Pensoneau v, Masserang, 8 Ill. App., 398, it 
was said: "He" (the constable) "made no objection to the 
form or substance of the schedule, He cannot now say that 
the schedule was not a compliance with the law." This state- 
mentof the law is too general in its scope, and was not necegs- 
sary to the decision of the case before the court, There, as 
in Langston v. Murphy, 31 Ill. App., 188, the conduct of the 
constable having the execution, in refusing to accept or 
act upon the schedule delivered to him, was arbitrary, 
oppressive and in breach of good faith. Of course, in such 
a case the judgment debtor will not be deprived of his right 
to avail himself of his exemptions, 

There is no pretense that the bailiff having the 
execution in the case at bar, wae chargeable with any such 
conduct. 

Under the existing statute the plaintiff in error 
might properly have filed his schedule with the clerk of the 
Municipal Court, and if the schedule had been so filed, could 
it be successfully contended that the mere act of the clerk 
in receiving and filing the schedule without objection, oper- 
ated to estop the judgment creditor from asserting its 
insufficiency. Certainly not, 

The reference S@sMcClellan v. Powell, 109 Ill. 
App., 322, to the rule announced in Pensoneau v. Masserang, 
supra, must be considered merely as in approval of the appli- 
cation of said rule in a like case upon the facts, 

The judgment of the Municipal Court was right and 
is affirmed, 

JUDGMENT AFFIRMED. 
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In re Estate of ANNA REPD, decagoad, 
f SPPEAL 
obtxices ANNIE JONNSOR / FRC 
: Appolide, OTROUIT courr, 


SOE COUNTY, 


JOE F, "pevINE, on gletnntraton de bonda 
non of tho Batate of REE, deceunedy 
\. _ Koved ante 


— pb P2 TA. 453 


Annie Johneon filed her claim ia the Prelate Court 
ef Cook Gounty apainst the eetate of Anna Reed, decanand, 
for $3,000, acrsed te be bequesthed to claimant by eid 
deceased in her last will and testament. Upon a hearing in 
the Probate Court said claim eas diaullowed and claimant 
prosecuted her appesl from euch judgment of diaallosanca 
t@ the Circuit Court, ehero, in a trial by jury, »horein a 
verdict was direeted for claimant for ths full amount of 
her Claim, judgrent sau ontered agains$ aaid eatate for 
$3,000 and costs to be paid in due course of administrations 
On Appeal from said juwigment to thie court the judgment sas 
reversed amt tha cause resumied upon the ground that the 
issues of Zaot invelved should have been subsitted to the 
JBUrys 168 Tike Apes 
S41, On the reinetatesent of the cxuse in thea Circuit -. 
Court a trial by jury remlted in » verdiot in favor of the 
claimant for the full amount of ner clair, upon which verdict 
judgement wie ontered ageinet said estate fer $3,000 amd esots 





to be paid in due course of adminiatration with an award of 


@xecul lone Tada appeal in prosecuted ty the adwiniatrater 
of the evtete of suid deceased to reverse aaid judemmnt,s 
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The main contention of apmliant da that the ovle 

dence ia ineulficient to eupport the verdict ami judignontes 
Tie law of the case was atated by thia ecurt upon 


the former apreai an followar 


"To entitle appellees to resovar in thia caas, it wes 
Regeseary for her to éetabliah by sroper evidence that 
peteson horaeif ani the deseaded taore axieted a sentract 

which the deceased, in consideration of somm aot or 
thing to be performed by apmelies, agreed to make the partie 
gulag bequest claimed, and that appellee had performed 
her part of the contract,  Foiisgce vw. Revplova, 105 Thhey Hie 


"hen susth a contract in made the bande of an adtlony 

the evidence in support of it sheald be looked upon aith grent 
4 ps ati weighed in the most acrupulous mannes, ani the 
charagter, oomiuet and tectimeny of the eiftnewsaes should be 
auch an to inspire confidence that they are telling the truths 
Such a contract can ys 4 be enforoad when if ia clearly preven 
by cireot ani positive testimony, ani when the terna of the 
gontract are definite and eertuine The sost stringent doce 


trines of the ecurt *heuld be applied in such cuaed. any 
Me Bapphova, 103 Tikes 299; Bootie ve Evang, 11S Thley 105, 
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Meo, Gy Me Helaomy called by appelies to substantiate her 
Qlisim on the lwwt trial de in subatantiel sascord with the 
tentineny of the same witnesses upon the former trial, which 
teatisony 14 suite fully eet forth da the former opinion of 
thie court, Hes. Feleon wan aot called aa o witness upon 
the last trial. 

It ia wooentroverted thet erpelles iived eith and 
at the home of Anne Heed for shout 20 yeora prior to the 
‘math of the latter in April, 19075 teat caring thet tine 
appoiies did the ordinary howoevork, veshing and sewing, 
eared for ant nursed Mra, Reed, asaictod bor ta her fimanoinld 
atfairas, rented hex apartmente emi golleeted the ronts theres 
for, smi waa acoepted by ati aeted in the aspeeity of a ocie 
panion to Mra, Reedy thet eppelies ont Bre, Read alene cone 
stituted the hourehold; that curing a portion ay 11 of 
“eid tine, except the lant ten menths of Kre, Reed!s life 
ehe paid appellee wages at the rate of 930 per month, ond 
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fox the iaet saned period appulios'’s ciaim for wages amounting 
to $200 was allowed by the Probate Tourt. 

Uary Be Giuciiy woe evidence wan taken by deposie 
tion, testified tied in Oseembery, 1905 or 1904, upon an 
eceasion when Hire. Read wae aoclding appeliee, the witness 
yersrked thet ahe muet not aceld arrelies, whereuson Bra. 
Reed euid, “I have sgrced to give hery “hen I die, either 
three or four thousand dellara, if she will stay with ae 
during sy lifetime, eo can't worry abcut Annie,” Referring 
te the acne occasion abe testified on cross examination ae 
feileowst “She wos scolding Annie, I said, Don't scold 
Annie*,  Ghe said, "Annie is my beat friend, ani when I die 
I intend to, I agreed to leave her tares or four thousand 
duliara, the agreerent between Amie ani I which I have aude,! 
were her exact} wsorta.® The some witness tertified taat upon 
aaeothar oveation “hen appellees was in the hitehen end witnees 
ami her sister wore talking to Era, Reedy the latter said, 
*tihat ahe had agreed with Annie that if she agreed te atay 
during bar lifetime, to give her three or four thousand 
dollars, if ake atayed with her during her lifeting.* The 
Same witneas also testified thet upon « subsequent cogasion 
when s tre. Gridley, Mra, Reed and horaelif were present, rae 
Reed anid, "she hil agreed to give Annie Jobnoan three or four 
thousaml 4elisra, if she stayed with her during her lifetine.* 

It ie evident from the teatimeny of thie witneas 
that in releuting the otatementa made by Nre. Read she did 
not mean to be underatood se testifying that Era, Reed had 
tated that she had agraed to sive appeilies an uncertain 
amount, on $5,000 or $4,000, but rather that Urs, Reed had 
etated an omount e¢rtain, which wan either $3,000 or $4,060, 
ami that the regoliestion of the witness as to the preciae 


oeount atated by Mra, Reed wae uncortuite 
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Reas Jenninga testi ied thit she had known Wroe 
Reed intimately for about thirty yeura, and had lived nour 
ber for eight or ten yoara; thet sbe had known appeiios 
for 18 or °O years}; that upor one oocasion Ere. Reed acid 
that apreliee hod been so faithful to her, if appellee would 
stay vith her, she would give appellee $5,000) that on o 
subsequent ceeasion Mrs, Reed feld hor that if appellee wold 
agrees to etay with her until ashe passed amky, ahe vould leave 
appelles 85,006, that ohe hed decided in her will te leave 
appeliaes that amwmunt, that she frequentiyg had other convere 
setions vith Bra, Real reapecting the seme aubjeot mathuary 
that the last conversation above specifieaiiy reforred to 
was the only om in ei ich Nre,. Resa sentioned the amount she 
wae gGing to give apraliee. 

Etta Powter tectified that one had frequent gone 
vereations vith Ers, Reod about appiilae, ani referring to 
an occasion shut 2 nonthae prier to the de@ata of Ura, Reed 
witaesa testified taat Kra, Reed asks ®Annke has been 80 
faitsiul te mo that the wages I paid her whll not compensate 
what ahe has done for meg I wid] leave bar 85,600, if one 
remains eith a to the omi.s® Thie witness alao testified 
that refsrring to har vrolatives ire, Reed aid ahe didn't 
Care a shop of her finger for her relatives; thet she had 
not agen meat ef then for vyoarag tant appellee waa present 
upon that ocoasion «ai that Bro, Aeed polnted her finger at 
sppelige and aaids "She bas been fabthnrul fo me, and I on 
going te reward her and polag ta compensate her for 211 sho 
has dene for me,.* 

Clara Deland testified that upen an ooousion about 
6 menthe before Mra, Reeds death, wien appellee waa present 
Mee, Reed said Annie wea aleaya a voxy faithful «ervant, that 


ehe had aorved har for 25 oy 26 yours, net oaly had done hor 
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«Se- 
work, but coliseted bor rents, took gare of the renting of 

the apurteanta, ani claaned themy aml tock charge ef the 
renting of them, and begsume sho was ag faithful, abe tad 

wade the agreement with Annie shat if annie whudd ofay vith 

her until death, whe would leave her 95,000, that she had 
already made hey will te thet offeate She further tertified 
that Nye, Ased had apeken to ner wore than onge about louving 
$5,000 to appellee. 

Appoliant inoiste that the formal olaim originally 
filed by appellee in the Probate Court, and which was aubsee 
quentiy ciswiased by appelles, sas oo utterhy inceashletent 
with the claim subsecuentiy filed by arpellee sai upon xhich 
the hearing gas had ae 46 auggeas that appelies had shifted 
her position sith reference ta thea bugia of her cisdmy aad 
thus diaeraiited ths ibegrity of the claim sual upon,e The 
glade originmalig Thled by appsiiee sas formulated as folionss 
"Te sosviees rendered by claimast to Annie Reed ta be cane 
pensated for by legacy te cladmand foes, coos eo08Sg OO Q0—" 
Waile this claim, ae thus formulated, did not in terme refer 
%O an agreement er contrast betroen the portisa, it almcut 
neqeuagarily implied the existence of o contract or saremment, 
af the basis of the wiakw, The sireusertunce mentioned is net 
of muffictent signifioance te affect the nerite of the caae. 

The jury vere entitled to keow «11 the feete and 
Sireumstanees sonoerning the exiating reiations beteoon tae 
partion, their disposition oni conduct toward each other, and 
the character ani extent of the asevices perforwed by anpeliede, 
hot for the purpose of authorising « recovery by apoptiles on 
the basie of s suantm gotuit, 8 aprhlilant intinutes, but for 
the purpose of enabling the jury to weigh the teatinony of 
the witnesses, in the ligat of all auah facta and circumatanceas 
Ye venture to easy that if the purtice hed been atrangera, oF 
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unfricndiy, or if arpelies had serformed no servicea ehotever 
for Mya, Read appellant wouls Lave beer quiok to avail hine 
eelf of the evidence of such facte fer the purpose of affette 
ing the credibility of the witnessaa coiled ty apreliee. The 
agticn of the court im exeluding evidence of sone facta and 
Gircumstances sought to he adduged by appellies sus more favore 
able to appellant then was justified. 

The pepemptory instructions tenlared by sopellant 
were properly refueed, The qucetion of facet invelved ma 
net determinable by the court and ese prorerly submitted te 
the jury. . 

The instructions ooceli~ered ca a sericea state the 
law appliceble te the cage with subetential acauiragy,. Whkle 
an ore) centeset ouch aa ia here slieged ant involved gan 
only be enforeed shen it in clearly ant satiefaetertily eroven 
| ae te #13 of ite term, it ta only necesnery for = party 


agoerting the existence of such a contract te make euch 


ee 


proof by a preponderance of the avidonet. 

Roteithetaniing the testiceny ef eose of the witnesare 
| io insufficient in iteeif te eatablieh the oral agreement 
relied upon by arpellee, there ia tentinaony of other witneases 
which, Af true, rarranted thea jury in finding that Mra. Reed 
had agreed with appellees thet, if the latter would remain 
with ner during her lifetime, she sould bequeath to appelies 
$3000, Appellee muse net a competent «<itnesea in her own 
behalf, but it ia clearly aatabliehed that ahe lived with 
Mra, Reed, for a poriod of 20 yeara ani during the latter's 
| iifetiosn, ani that during all of that pertod performed sore 
vieos for whith the wages roosived by her sere inidecuate, 

-—«s-« Statemantsa rade by Hera, Reed to the effeat that ake had ogroed 
to give appellee $5,000, because the latter bud bosn ani was 


BO faithful, ore not to be imputed merely to a sympathetic 
and benevolent disposition on her port toward appellees, but 
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ARQ, &8 wall, indiastive ef her recognition and apereciation 
of the services rendered by appalies, and of the com ort afe 
forded by her companionship,  ‘Stotemata by Fre. Reed an to 
$58 exietenge of augh an agrsasen$ with PTV AGH, AIO shown 


to hove boen wade by har in the preasnse af arceulias # &o the 


anaent of appeilee thereto may not tmoreperly he Leplicds 


Tn MAilis vs Zotugr, 258 Tlie, S74, “here the 
court hed under eonsiderntion a aomexbat aimblar oral EPG Be 


ment #4th tofersnee to real setate, it was saldg 


*Tadie an oad contract of thie kinds ond all of its 
Sexem, Bust be clearly and sabisfagterkiiy preven, xa think the 
weiest of suthority is thet awh a contenet Bay bo proved by 
other them direst evidence; that where the faste, imsiudiag 
the aehe of tha parties, raiee « Gnvincing deplicetion that 
the gontract woe agtually mada, snd satialy tha oourt that 
sts tevae and provieione are euffielent te juetify ita ore 


forcempnt, 1¢ saould be upheld, (36 Cysey (59, oni onaes 
‘gited,} In Alifeon v, Burce, Lov Pag SGp if wae held that 






whore the contracting parties seca aot parent and ehild 
eh & contre? Bight be preved by the acte oui doaldarat Pte et 















of the parties, eliher together of separately, Baa, clos 
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Gegiaions in this State upaoid this zuic,.* 





Ye are not pereuaded that the wordiet of the jury 
ic net warranted by the evidence, 

The awerd of sn execution sgainet the cdministraser 
was improrer and resulted from a wierrioes of the clerk, 

The Judgment should have been agaiaet the alminietrater te 
be pate in due course of administration, ’ Tees 
32 Tiley 4873 Aibee vw, Boohtes, 74 Tlie, 175. 

AS nO Orrer Intervensd prier to the entry of firs 
gGucgeent in the ouse, a EShire fegias ce goyo, will not be 
aeardédy but the juignent #111 be reverasd and the cause 
remanced, with directions to the Cirouls Court to enter « 
PTCPEY Judgeent, oe chove indicated, upen the vordiet. bokule~ 


Seve Ennchs 134 Tllay 49; Gage ve The Peor 13S Tlley 393 
Lyont vs Sampagily 128 111, Appey S42 


REVERSED AND REMANDED SITE DIRECTIONS, 
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?, G. VARCE, Ge Re RARTE and 
BRS. GEORGE Bs WILLIAWB, “ 
Goepurtnership, ENROR TO 
Phaintiffa in Bhror, 

ROSICIPAL COURT 


OF CHICAQM. 


\ wae 
ISA0rL KACLEAR, 
\ Deferiins dn Frror, 


eRe PRED LATEG JUSTICR BAUME 
DELIVERED SHE OPINION OF THE COURT, 


ed 1921.A.455 

Thie ie a euit by cleintiffe in srrer agsinat defene 
gant in error to recover 3G, <lleged to be due for office 
rent for Februsry ond Verch, 1932, befencant in error filed 
her claim of aeteof?, A trisi by jury in the Municired 
Court resulted in a werdiot end julement in fevor of defendant 
in error upon ber gluis of uet-off for $54,053. 

The auit ia predicated on the claim of vlsintiffgfse 
in error that defendant in errer agroet to pay te them $15 
per month for s term beginning Moy 1, 19011, oni ending April 
30, ifls, as rent for epece in cartain offices of shich 
pleintiffe in errer sere the leanses; that defevient in 
error hed refured and failed te mke payments for the gonthe 
of Februsry snd Moreh, 1017. Reo cloim is msde for the months 
of April, 1012, for the reason that defendant tn error vacated 
the premises in the month of Horch at the request of plaintiffs 
in error. Defeniant in error’s seteoff ie based upon the 
Ginim that the obligation te pay 915 per sonth aseuned by 
herseif and others using spage in the offioas eac not absolute, 


but nerely contingent; thet all ef the persona, including 


. Piedatiffs in error, who secupied apace in said offices, had 


entered inte an agreement, ehoreby cach cf wala persene should 


pay $15 per eonth to plaintiff in errer, Vonee, and that the 


«aggregate of the smowmte thus paid to him #hould be «eppliied 
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ow om 
by him in esyaent of the rent om certain ineisental arvies 
SPRING, Bush eg talephone and lowwiry pervies, ami that 
im the ovent the aggravate amount receivad wy Vones aboudd 
Sxeged the amount paid for rental and oxoerwes a Soo surpdue 
ehoula be divided pro pata omong the several poracna eo cone 
trivuting $25 per montiby tat jefeniant in erreg had made 
nine paymenta of $15 each ami that the total amount oF the 
PAYRAntG 26 mace by her vas dn exeaas of jer LES Sahn shore 
of went ond offices exnensaa ag@tusliy incurred ond paid for 
the aleven months Sxing whieh she ecouphed exraee in the 
offices; that defendant in error's pro rete share of such 
ORSGH WAR oOowt BSG, Aad hoxetorore eteted, the verdiet 
and juignaont in her favor upon her alaim of seteaff cas 
for $34,038, 

The evidence bearing uren the cneationa of faet 
involved te cloge and comPieting, ami ve ore net ciarosad 
to bold that the verdiot ahould be set aide aa Being acne 
trary to the mamifext cel¢ht ef suoh evidence, 

dport from the scetention that the verdiet and 
Judgnent are not supported by the evidence, tha min inosine 
tence ef plaintiffs in error rolates to the qubation of 
proeadure, Tt de insieted that the trted court leproperily 
refused to atrike defentant in errorta affidavit of davanag 
from the files, upon the Bred that it dia mot etate facta 
which constituted a defense to the aOtion, mit onraly etated 
Conclusions, The affidavit of defense is not iofeative for 
the reseon urgede An ugrecsent wae art wp in the affidavit 
of defense which, if Strut, involved on insuiry in the neture 
of an secounting between the paeties, which, 4f it arioes 
Of & book account, may properly be heard and determined by 

| the Nunicipal Court in an aetien of the fourth Clana, 
Section 17 of an Act in regard to the sotien ef 
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aceouns$ proviies thet justices of the pesee eholl hove 
jurisdiotion in ell actions on book necounts where the 
amount of the balance o-ring to the pisintiff shall not 
exceed $200, atae Re 3, 1915, fie Be 

Subdivision (¢) of the 4th poragraph of eeation 2 
of the Municipal Court Aat provider thot the juriacdietion 
of the Municipal Court in canes of the fourth claga ahoil 
incluje a1] actions «nd proceedings of shieh Justices of 
the peace are now given jurisiiction by law ond shich are 
not otherwise provided fer in thin act in whieb sizes of 
agtions ani preceedinga tae Municipal Ceurt shall aove 
jurisdiction where the amount tought te be recovered cous 
not exeeed ene thousand dollars ($1,000). A book sesount 
kept by or on behalf of piaintiffs in error waa relied upon 
by them to establiah their cisim, «nf the case es mde say 
aot ispreperiy be held to be an eotion on book sooounte 

Phaintiffs in error having first broken the agreae 
ment with Gefendent in error, by oompeiiing her to vacate 
the premises at the ond cf the sleventh sonth, are in no 
position te desamd « forfeiture of her rishte under the 
agreapsnt because she folied te pay rental for the twelfth 
month. In thie view of the case, the objection urged +0 
the inetructions is untenabie, 


Tae Jucement is «ffiresde 


JUDGMENT APPIRUED. 
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WILLIAM Ke SCHOFIELD, : 

Phoinetee + beets ERROR TO 

TH, . NUNIOIP SL COURT 
WILLIAM Hy ZINM ond FRAME G, AREER, OF CHICAGO. 


Dafpndants in Errate 


it. eight “TRC BG JUSTICE BAUKE 
DELIVERPD TSS OPIRTOR OF TRE XNAT, 


ay oy 
1 oY x aol ° A56 


Thia is a suit in attactuent inatituted in the 
@anicipal Court by pleintiff in errer esainet defeniant in 
—error, William H, Zimn, “herein Frank G, Tarden «aa eurmoned 
~@9 garnisbae, to rocaver $678, alleged to ba due to plsintire 


_ 


in error eo « broker*s coomieaton for rroow ing the sale of 
eertain shares of ctock by asic Zann te said Marden, A 
trial by the court resulted in a fisting in favor ef defarntant 
in orror Zinn, and « further finding thet the gurmmishee eas 
indebted to Zinn in the ous of 216,155000. Twienent wma 
entered aguinet plaintiff in errer in bor of his action and 
the garnishes wan ciacharged. 

The only ascicnment of erroxy which fa argued and 
which it ie neegceary to concider, ia, that the finding and 
gudigrent are eontrary to the law an! the evidence. 

In April, 1207, Mecora, Stubbe aml Kean «cre the 
lesaees of the Hotel Alabama at Anniston, Alabama, under 4 
i¢ase expiring July i, 100%, ani wore aise the onmersa of the 
furniture, furnishings andi efeek of gocda in the hotel. The 
hotel property was owned by the Anniston Bote] Cosy & core 
poration, ef shich moat of the sharea of atock wero owned by 
Zinn, Plsintizf in corer waa then and hed been fer many 

— years a hotel breker in Chicago, and cas employed by Stubbea 
and Kean to sell their lease-hold interest in anid hotel, 


together with the furniture, furnishings and stock scentained 


therein, Pilsintiff in error presented the rrepoerition te 
st i 
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Warden, who waa then the owner sad lesseg of several hoted 
prepertisa, and upon the etrength af the representations 
made by plaintiff in ereer, Tarden was induced te go te 
Anniston for the purnoag of investisanting the some, Tipo 
investigation Yarden bean faverahly dewrassed with the 
proposition, save in the rescact that he eould obtain ne 
Assuranoe thet he would be able to secure an extension of 
the lease for a poriod of five years, or for sore Like 
period, ahioh would justify the required investeent, Zinn 
wae then traveling sbroad ami waa not expeated to return 
to Anniston wntdl dune or July following,  Zinnte addrose 
waa progurad, and yoon the return of Yarden te Shicare he 
“rete to Zinn requesting en interview ith the latter ot 
Chiseso, Upen receipt of the letter at San¢tie or Vanoouver, 
Zinn arranged to stop in Chiengas where he errived in Juno. 
In the course of eaveral cenferoneen thon bods tn the fizat 
inatanos between finn and Turden, and loter hetwaon plaiatirt 
im axvor ant Zinny the latter wae informed ef Tardents desire 
te tay out Stubba ond Roan, if he could aeoure an extension 
of the lease, and Zinn expressed hia disinelisation te axe 
tom or procure an axtenaton of the lease unleas Yarden 
would purchage the shares of steek, «hich Zinn then owned 
in the corporation, Turing these interviews plaintarf in 
orter dirosted his efforte in an attemet te induce Zinn te 
ifant an extension of the lease as demanded by Barden, The 
Hegetiations then hod between the parting 444 net result 
in any agreement, arly in July, following, farden, accom 
pended by plaintiff ia error, again went to Annistoa where 
the parties reswned negotiations slong the ame lines, ond 
on duly 8th these negotiations resulted in the purchase by 
Varden from Gtubbe ami Kean of the furniture, *urnishings 
and steck of goods then in the hotel for $40,000, ani the 
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~ exsousion by Zinn and Varden of an option contreet for the 
apie te the latter of the aiares of oteck ouned by Zinn in 
ths corporations 
By tho terns of this coatxast Finn agreed ta sell 
and deliver to furden, ai ony ties after 20 days from demund, 
234 shares of steck of tae verperntion for BLOS per rhare, 
aggregating $23,875.00, The contract recites ibs puysent 
by Worden of G50) upon 179 axeoution, and provides thet 
oaia amount eneall be erodited on the agearegate emoat, if 
the semainder ila paid prior t> Rorck J, 206, ari if anda 
remainder in not so palddy then aaid $5,000 shall be regurded 
— @8 liquidated dussges ani forfeited te Zimny ami tha ecne 
— traet hail cease and detcrmine, that Zimm chali hawe the 
option to deliver 3, or ony igse nuniver, acditionsi shares 
at the sane price, to be pald for by Barden on or before 
Harah ip 1906, The ceutwact further provides that upon the 
payment te him of the full purshuse price of the shares of 
eteok, and of certain notes of the corporation acuregating 
$16, KX) with interest, ami when said cerporation ohail save 
diaciiarged a certein mortgage executed by it for $56,000, 
Zinn would loan te said corporation $40,006 for five yeara, 
eeoured by a mortgage on the property and effectea of said 
eorreration, that said fargen shail pay for said sheree of 
steck on or before Harch i, 3906, or on faliure sc te do 
ahali forfeit te said Zinny 2@ liquidated damages, tie 
 —s-«s@Sg000 above montionsds thet said Sanden shall motify said 
Zina on or before Jamory 1, 1006, if there ia to be a fadlure 


aie 


Gn his part to take and poy for said shares ef atouky that 
Zinn shall obtein the vritten consent of the corporation for 
the transfer of the lease from Stubbs and Kean to Borden, and 
#bhail ajo9 obtain the like conwent of aaldd corporation thet 
so BG other lessee be made without the consent of Warden, woleas 
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the lat¢eg abail give noties at above atated that the terme 
of th contract are not to be gsrried out. 

On July li, 190%, three daye after the execution 
of said aption contract by Tinn «nmi fordeny Zinn cove to 
pisintiff in erxer a cheok for 9195, ont alae then axecuted 
the foeliowing agreement? 

*fn consideration of your services ae broker in norte 
tiating ~ Faia of wy steck in the Amnisten Hotel Gormpony, 
A es Alaey I horveby agree te pay you « soomiecion of 
a2 oni the anvunt of me derived feow Suek sale ef 31 te 


ahanee ey atoek GF aald Companye It is unieretoad 
that the eforceaid shares ave sold at the rate ef 9405 par 


Chart, amd that 9155 hee already baer paid on sald comelucdom, 
Balance viel" - padd when tas purchase price is oomplote, 
Annie ton. 

pon ey ticag08, (Signed) WM. Hy ZINE. 


Thie le the agreement weoon which this suit je 
‘broughte Following the purchaee by Warden on July 8, G07, 
of the furniture, furnichinge ond ateck of secda in the hotel, 
and the executian of the anid option oontract for the purchase 
by hie of said sharea of steck ef the cerrorstion, Tarden wont 
inte pornession of the hotel, Mm Deausber Sl, 1907, Tanien 
notified Zinn in «riting that he declined te teke the shares 
of stock mentioned in the option seresment of duly &, 1007, 
amd that he would forfeit te Sinn the $5,600 paid thereon, 
ae liquidated damxwes for sic (fardenta} failure to take aadd 
atecke This section on the part of Warden apowars to have 
been induced by the fact thet, follewing the option contrast 
of July &@, 1907, the City of Anniston had besome ary territory, 
and hin consequent belief tist the purahess by ham of a 
eontrolling interest in the corporation om the terms agresd 
upen would be a losing venture from a business steamipoint. 

Farden continued in possaseion of the hotel property 
until the expiration of the then axiating lease on July 2, 
i906, stem he wae granted an extension ef the lease by the 
Gorporation for anether year, oni cuntinned to scaupy the 
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bote? property under acid extenmeion, until duly 1, 2009, and 
thereafter until Qetobery 1965, ae a tenant ot whll o¢ by 
Burlorence,.  Negetiations were them estered upon at Anniston 
between Zink and Yarden with a view te 42 settlement of their 
exiatiing colationas Yarden offered te seli the Surnitura, 
furnishings, efcs, in the -cfel te Zinn, but the srice at 
waioh the latter offered to purchaoe the enme son deomed 
inadequate by Varden. Zinn also then propored te «ell his 
aharee of mtook in the corporation te “arden, but the partioa 
were unable to ugree upon a priee. During the pentenoy of 
theres necotiations each one of the prertien soucht te cutewit 
the other in on effort te secure & substantial advantage. 
Warden threatendd to lease onether kotel property in the 
city of Anniaton ami to seve his note. furniture and furnish. 
ing? inte suebh other hotel, «mi by «y ef a counter movement 
Zinn purchased sone secondehand hotel furniture and 7urniche 
ings with a view to reeopening the hotel in qctestion, when 
Warden vagated the «um, Finally, through the persuasive 
influence of some citizens of Anniston, seting with a viow 
t® sceuring «© continuance of the manicerent of sadd hebel 
py Varden, each of the parties wan ied to witheiraw or raiify 
soma of hin demure, and tharoupony on Gotober 13, AfOS, the 
parties anterad into an ogreement, in substance, as follows, 
"This contract made and entered inte by and between 
Wie BH, Zinn, of Annictong Alabama, ami Pronk G, Yarden, of 
Bewark, Ohio, Witnesasth; 
mnt, apereas, the sald Zinn has bargained ond sold te 

gaid Warden 289 shures of the capital at oF tie Anniaton 
Hotel Company for $125--or shure, acgregating 236,125.00 to 
be paid for 29 follows; $5,006 in cueh on the execution of 

is contract, 710,000 on or before Jurusry 1, 1911, ani 
#1,125,.00 on or before domary 1, 191%, the deferred poymonts 
ta be evidenoed by the sremiasory notes of tha anid Barden 
besring G@ven date hererith ani bearing interest from date 
at the rate of 03 per aruam, OG the paywent of the note 
for $21,175.00, inet falling dugg the said Zinn agrees to 
give & Oredit of 552090 200 with interest therson from thie 

te at the rate of GG por anmumyg Deine the asount Leretoe 


fore paid by the enid Barden for on option on atook of aaid 
Zinn in said Motel Conpanye 
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*Jt~ in further agrescd that the certificates for said 
289 sharee of stoek shall be denonited in the Asniston 
Hationai Bank, to be delivered to tha suid Warden on the 
full payment of said progiascry notes, as above deacrived, 
but it le further agroed that enid cartifiester of «tock 
hell remain in the name of the present stockholders, aa 
they oppear on the ctook book of said Hotel Company, ith 
the right to be voted by them at 011] meetings of tho stovke 
holders until full pcyeent for the axme baa bees made by 
the agid Tariete 

®I¢ ia further agread that there has been fhesued and 
S0ld only 3@8 sharse of capitud stock of said Rotel Company, 
and SO shares of the ateck of suid company hae beon ieaned 
and deposited ae collateral seourity for a lean heretofore 
nade, ani aaid Zinn hereby agrese on hin part to vote the 
said 289 shaves of sald stock aco seld to safd Sarien againat 
any preposition toe iseaue or «e141 any other atock until the 
eaid atoce herein described bas been paid for in fail by 
the oaid Worden. 

"It is the desirs of the ealid Sarden that the eadd Zinn 
ahall romain President ant General Monager of acid Anniaton 
Hetel Sompuny until said stook hee been ceakd for,* 


This finel ageeenent which haw cinee heen acted 
upon by the purties was entered inte at Anmiaten and plaine 
tiff in error wae noither prevent at ner portiginated in the 
negotiationa which terminated in the making of said agreament 

Without doubt, if the option contract of July 6, 

- i907, had been finally concummeated, plaintiff in error would 
have been entitled to 2 commiesion of 344 om the aemunt 
realised by Zinn from the eale of the shares of steck te 

| Garden, The argument advaneed by counsel for defeniant 

| im error, Zino, in on aitempt to show that plaintiff in error 
was not lnetrunental in procuring the oxeoution of the eption 
contract of July G, 190%, fa eholly ineffectual in the fee 
of the written agroerent signed by Zinn en duly ily 1907, 

| eterein he apacif{ically seknowledges the servioesa of plaintiff 

| in orror am having been the procuring cause ef tha sale of 

| the sharea of stock to Tardene 

- Whether the semaiecion agreement of July lig 1207, 

—ie to be limited te the option contract of duly 8, 1007, if 

ena when effeotusted, or shether it sey properly te held 


to include the ventract of October 13, 1000, must be deters 
mined upen a coneideration of 411 the facts «nd cirounstances 
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in evidenos,. 

There is nothing in ths evidence tending te impeagh 
tae good faith of Yarien in notifying Zinn ef hie eleetion 
not to corry cut the agreement of duly B, lOO7, ami te forfeit 
the $5,000 puid thorson ag iiouidated AaMn EOS» Whiae picine 
$iff in error may thereafter have sought to inimee Tarden to 
withdrew hie rofucal te samply with the option agreenont, it 

| ie reanonsbiy clear from the evidence that ae early ac Febs 
| Sp i806, plaintiff? in error dad come to the conolueion that 
further efforte by him to induse Forden to comply with oaid 
agreanent or to purchase the shares of ateck unen any other 
teres satisfactory te Zinn sould be unavailing, There waa 
eorrespendanee dotwean plaintiff in error and Zinn embracing 
| & period as late as dume Ob, oO, relative toe the procuring 
by plaintiff in eerar of 4 purcnaner for the aharea of stock 
ooned by Zinn, but a1, wh correspondence subecquent to 
February, 1608, uiterly ignores the prebubility of arden 
becoming such purchaser, aml relates to efforta mde and to 
be made by pleintiff in error te induce some persen or pete 
Sone obhor than Parden to purchase oald shares of otooks 

Cleurly, the cormiasion agreement ef Juiy diy 1907, 
ie referable aplely te the option contract of July 8th pres 
Ceding, and in the abeence of «my ovidemse tending te abow 
want of good faith om the rart ef Zinn or Worden in failing 
te consummate eoid option contract, for the purpose of dew 
priving plaintiff in orrer of hia vonmission, the latter 
cammot rredicate a right to recever commiasione uncer aaid 
egreemnt of July ilth, sorely upon the ground that ot sone 
subsequent tine the sume partiee actually entered into and 


consummated a contraet for the purchase and aale of a pertion 
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of the 9ame ahayes of otaek sentiongd in the opticn contract | 
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Gf duly 8, 1907. The jawehase ond sole of the stock wae 
agtuaily consuneated unier the termm of a contrast mate 
Ostober 15, 1960, two yours snd three months after the op» 
tion contrast of duly 8 1p07, and more than 16 months after 
the latter contrast had, in good faith, been forfeited and 
ammulied, The right cf plinintiff in error te «4 gommisaion 
upon the gaie of the atech under the contragt of Ootebar lS, 
i90G, im te be necertained and determined, not by the com 
mission agreament of July lig 1007, inut upon ah inquiry as 
te shether or not he wan the efficient couse of the saie 
évidenoed ty the contract of Geteber 15, i000. This wae a 
question ef fact for the trial court «nd we porécive ne reason 
for diaturbing the finding of the omurt upon thet fasues 

The jucgment of the Municipai Got ia affirmed. 


JUDGUEN? AFFIRGED, 
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&TLAS FLOOR COPPARY, & sorporsti 


‘Defendant in F OF, EABOR TO 


v4 MUIWICIPAL COURT 
JACOB L, KESHER, , OF CHICAGO, 
Pinintit{‘in Error, 


ER, PRESTDING JUSTICE BAURE 
DELIVERED THE OPIHION OF TRE COURT, 


1921.A.458 

In 8 suit inetitutad in the Municipal Court by 
defendant in error agoinat plaintaf?’ in errors te recover $315, 
a balance claimed to by dus for tabor performed and material 
furnished in levying a combination fiser in a bullding ovned 
vy plaintiff in error, a trinid by jury resuited in a verdiet 
and judgeent against plaintiff? in error for the amount of 
the claim, 

The oxdar vhich constitutes the aontract between 
tha parties ia sa follows: 


| *hicare SelG 1015 
Piease enter our order for 


the followings To Atlas Floor Co. 
Feb, 32 1815 
fo be done at once To entire Ist fl ctore 


114 %, Hichigan Blvd, 


Furnish iny composition Cloor, soler Tonneasce pray marpLe 
guarantee uniform color & aurface ascertain thot Glad womien 
floor is satisfactory in every way te lay yours on, cuarentes 
5 sa ae abstolutely agoinet eerie «4 bulging or digintogras 
for (5) five yeara, Finished fleer te have polished 
surface like semple. ent to us ($630.00) aix hundred thirty 
GOLLArH. 
Payment 50% « 30 duye 
503 when floor ia perfeetiy antiefactory to ua & 
Geo. Nagle c/o Truax. 
J, Le Koanor 
By Iga Be Kahn. *® 


The premises had been lessed by plaintiff in error 
t6 the Truax Heddical Supply Coe, ani George Nogle montionsd 
in last clause of the contract, was employed by said company 


to superintend the equipment of the promisce for its busingas, 
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The flooe was loid by jefeniant in error ond oneehalf ef the 
coat price waa paid te At om Korch “7, 1ale, 

The ovidenoe bearing upon the quamtion whether or 
not the floor aa leid by defendant in error com-liad with 
the specifie reomvuirements of the contract da in ieroocomtilae 
ble conflict, but it apresre thet the Plone aa deid wan mot 
Gatiofaotory to piaiatify in errer ond te Bogie, and that 
gald parties expressed their disastisfsetign with the work 
am refuaod to acodpt the samt, 

Ho poremptory instruction waa requested by pis intiff 
in error either at the close ef the eviienes for defeniant 
in error or at tha close of sll the evidence, 

Couneel for plaintiff in @rrer asya: "Shorn ef alk 
extraneous mothers, the Gase recolves iteelf inte the aimple 
queation of isw ehoether of set a person eho has ontered inte 
a contract te perform “work to the eatiafaction of the other 
party to the contract ani te tho satiafaction of o dleintereated 
third party, can recovar the value of hie corks under the 
contract, when neither the other contracting porty nor the 
third party io extiafied with the work, ond auch dineatios 
faction ie based upon substantienl sroumde, there being no 
froud in the expression of diasatisfaction.* 

Whether or not the digsatiafaction of pleintizf in 
error ond Nagle, with the fioor an lvid, van baeed upon 
substantial grounia was « question of faet for the jury with 
reference te which, 3% we hewe heretofore said, the eviderwe 
ia in irreconcilable conflict, and ae can not any thet upon 
that iseue the werdict of the jury #29 unsarranted, 

It is sleo insieted by pisintiff in error that in 
the absense of any evidenge tending to show that the aotion 
ef plsintiff in errer and Becle in refusing to aceent the 


work was indused by fraud or collision, the mere fact that 
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@aiad work was not parfactiy aati«faetery to them preclutea a 
reoavery by éefentiant in error, that an seeentinl prerecule 
site to the right of de*endsant in errar te racever unier the 
terme of the gontradt in that the werk sheadd have beam pore 
formed to the perfeot satiafagtian of #akt portler; that the 
fuie sometimes oppliied in respest to contenctea raqguiring the 
werk te bo done to the satisfaction of one Gf the parties to 
the gontruct, or to the satiefsction ef a third party, that 
work which would antiofy the recuirowents of « reesmenable 
min de satisfaotory within the sreaning of the contract, In 


not oppliveable to the contract here jowoived. 


Yo 
es 


She t¢iak court instructed the jury orally, om! 
among Other inctructiona ao civen to the jury, sae tie felione 
ingt 


"You sre furthor invtructed that if you find from the 
evidenes that the deferiant agreed to pay the plaintiff 
fifty per cent of the contrast price for work te be dong 
smi material 46 be Surniched by the plaintiff in laying « 
Gertain composition Slicer in the bulicing of the defendant 
thirty deys after the date of asid contract, ond, If you 
further find that in and by the contrast therefer the defene 
dont further apreed te pay te the plaintiff the remaining 
fifty per cent of the contract grice when the contract wax 
perfeotiy satisfactory to the dafeniant and te one George 
Nagle, ands 17 you find further from the evidenee that the 
pieintiff comieted said contract sna oom ided with sli ite 
proviaions ani that the floor wee oid in such a manner as 
to sathdefy the reculremente and demande of a reasonable man 
uncer sirilor circumstences, than tho omuas inetroucte you 
that your verdict should be for the plaintiff ,* 


Plaintiff in orroxy intorpeced no obieotion to tia 
instruction as civen by the court, ami he must now be held to 
have sgjuieaced in the atutement cf the low, at embodied in 
Said inetruction, 

In the absence of cny objection by plaintiff in 
error in tha trink court to the instruction «s given, the 


yusetion nor aousht to be raieed is not preserwed for 
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Plaintare in Error, ),/ rrnor To 


Bi 


Vie \ | MUNICIPAL COURT 
CHARLES R, BEADLES, | f OF oHTCAOO, 
vere =i n Spor, 


site OPINION OF pale AK 
"Pow A. 459 

This in a suit origimiily inetituted in the Mundie 
gipal Court by plsintiff in error againat defendant in arror 
to recover $360 claimed to be due pleintiff in errer for 
profesaionsl legal eervioes in deferding » euit instituted 
in the Kunicipsl Court by EF, G. “right and Le. Oe Gillilsai 
againet defeniant in error to recover real catate broker'a 
dosmiesions, wherein juicnent was entered aguinet defesmiant 
in error for $1,500. In the present couse there waa a 
verdiet in fever of defendant in error and judament against 
pleintiff in error for coats, 

It do congeded thet the judgment for 21,500 ree 
ceverod by Tricht and Gilifiend sgainat defendant in error 
waa through the offorta of plaintiff in error compromised 
and settled ang thet by agreement of the parties said judge 
ment was avaiened to rleintiff in orror. It in further 
conceded that defeniant in error save to plointiff in orror 
6 ohock for $087 te be arplied in the matter of the com 
promiae scttlement of anid judrment. 

Plaintaffy in error testified that he finally suc 
ceeded in settling the judgement against deferiant in error 
for something lees than $900; thet he had seen the figures 
$887 and presumed they wore correct, but bad no definite 
recollestion regarding 14; that overything he received from 
defendant in error we turned over by him to the attorneys 
for Wright and Gilliland, The resord discloses that the 
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actual consideration paid by plointiff in errer te Fright 
and GAlldlend in compromise settlement of eaid Jwipment ant 
for 4148 assignment to Bim wan 2095, 

Defenmiant in errery toatified that he recuseted 
pisintiff in error to oak the judasont ermiitere if they 
would not be reasonabie in making seme aort of «4 settlanent 
and thet they finally agreed to eettie; that plaintiff in 
error acid «a settlenent could be had for $607, if defendant 
in error would be sble to raise thet much eomey, that at the 
last interview he had with pisintiffg in errox before peying 
over the money, they tumped up the aitustion ond found that 
the judgment sae fer 96a and that there wae some Jittle 
eosts amounting to ocuething like $11; that pleintarf in 
error anid he didn't eont te be hard on vitness and if 
witnesa would pay him (96, he would evil it eousrag that 
by paying 3807, the whele transaction could be finished; 
thet the $887 sould pay off the judgment and settle everything 
An full, While piwintiff in orroy te<tified gonersliy that 
he had not been puid anything for the sarvlese raniered by 
him in the progvediags wherein judgeent had been rondered 
agsinet defemiant in error, he did act deny that bo made the 
atetenente «attributed to Aim by defendant in error, 

It ia insisted by pleintiff in error thet am the 
affidavit of merita filed by defendont in error did not 
aver oa@ grounda of defense that there had boon an acomrd 
end satiafaetion of the cloim sued for, or that the claims 
of plaintiff in error for legal services had been paid, 
euch groumle of dafense were not avedlable to defendant in 
error, ami that the testimony of defemiant in error in suppert 
thereof was dwproperly admitted for the consideration of the 
jury. Plaintiff in orror interpoved no objection te the 


competency or relevancy of the testimony of defendant in error 
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with reference te an agoord ami aetisfaotion or pageant of 

the claim aued for, and aeitier tatimeted sar auzgented thet 
sid grounds of sefense vere not sehraced within the «ffie 
devit of serite, If rroper objection had been mace by 
pisintif? in error in opt tint, such obiaction wight heve 
been net by on ameriment of the affidavit of meritee. It is 
now too late to raige af chjsetion aot made in tne tris court 
which micht have bean obviated if made there. City of 

ley CHE Te, 28, 





Of the mamerout instructions <iven by the ocurt, 
wut one, of which sompisint ic mode, 1a set mt in the obetragt. 
It is s well settied rule that aileved error in giving ine 
structions will not be considered on appeal or rit of erreyx 
unless all the inetruction® civen ara aet out in full in the 
292 Tiley 795 Bg 


843 Tlieg S08, A reference, hovever, to the record dice 


abstract. 





cigane thet st least theese other inetruetions relating to 

the lemues of mxyment ant secerd and satiafeantion, as to which 
instructions no compleint is made, sere civen to the jurye 
Shile the instruction set cut in the abstract and here sone 
plisined of is not free from eriticlan, we are not clerorsed 

to recard it se préjudictally erroneous in view of the fant 
that the textinony of defendant in errer relative to the 
wattors there presented atanmia uncontradicted, 

It i6 finslly inaieted that the trial court improe 
perly overruled the motion of plaintiff in errar for a new 
trial, which motion was supperted by «ffidavits setting forth 
matters oclaimad to constitute newly discovered avidensa, 
which would be meaterinid ond conclusive in favor of plointiff 


in error upon another trial of the case, 
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The failure of pisintiff in error te deny the truth 

of the statenmenta attributed ta him by defoudant in error te 
the effeat thet plaintiff in error wodid Goi] 4t om yuare, if 
defendant in orror would pay him 700, ond thet upem the 
paywent by defeniant in error of $687 averytiing would be 
settled in full, tenie to depreciate the probative forge of 
the slileged newly dissevered ovicernce, The evidence relied 
upon wae in the peasesaion of isfaniant in errer at the tine 
of the trind, True, he hed thon forgotten the fact, but he 
eunmot thon hawe forrottean ehether or not he made the statie 
senta testified to by defamlant in error, Furtharmore, proof 
of the aliesged newly disvevered evidense would net conclusively 
eatabligh the faleity of tha otatemente a7 tributed te him 
by defendant in error, because, nevartheleaa, plaingiff in 
error my have arde such atatenenta, hoving then forgotten 
to inclwiea the item cag to the ecurt reportirs 

| We perecive mo substantia’ error in the vacard of 
which plointiff in orror sey properly compisin, ani the 
judrrent is affirmed, 

SUDORERY APPIREED, 
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CITY OF CHICAGO, & 
Refendant in Peng ERROR TO 


BURICIPAL COURT 


OF CHICAGO. 
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BARRETT? MANUPACTURING a 
a Corporatio i # 
Pikntars An EOPore 
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BR, PROESICING JUSTICE BAUME 
PELIVERED THR GPINION OF THE COURT, 
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In « auit instituted in the Kunieoipad Court by 





defendant in error te reoover « cenclty for the slissed 
Viclation by plaintiff in errer of Sections 1495, 1456 and 
1430 of the Hunicipal Code of the Gity ef Chicuge, a trial 
vy the court resulted in o finding ageinst piodmtiif in error 
as +o section 1455 ant « jucerent dmpesing « fing of 310. 

The several sections of the Bunioipal Caie which 


pivintiff in error isn charged <ith hoving violeted are aa 


d 


follows: 


F405. Matters ani thinge detriwente1 te health). We 
building, vehiole, «tructure, reesptacie or thing used or te 
be used tor amy purpos@ whatovar, shail be made, used, kept, 
tadintoined or operated in the oity, if the use, keeping, 
mpintaining or operating of quoh midlding, vehicle, atruoture, 
receptacie or thing ohn id yo the o¢casion of any mileange, or 
dangerous or detricentad to healths*® 


1496. General sronibition of unheslthful business.) 
Bo substance, matter or thing of any kind whatever, which 
hall be danserqua or detrimental te healthy ahill be allowed 
te exist in connection with any ticinesa, or te be used 
therein, or to be vaed in any work or lobor carried on or 
to be carried on or propecuted in the city, oni no miisance 
Shell be permitted to exiat in cennection with ony business 
or in connection with any such work or lubor.*® 


Wl45G. Factory, eto, = nauseous or offenadve.) Any 
factory, yard, pbuilding er structure of ony kimi, or taliow 
Ghandler*a shop, a0ap factory, tannery, distiliery, livery 
etable, gattile yard or shed, barn, packing house, sieusghter 
heuse or remicring eatetblilshment which shail become neuseoue, 
foul or offensive, ie hereby declared a nuizance, snd the 
person or persons cwming, keeping ar maintaining or in 
pousession, charge or centrol of any euch factory, shop, 
yard, howne, buliding or structure sforesaid, shail be fined 
in « sum not leas than twenty-five cri not exceeding ona 


hundred dollars for exch offense,” 
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Upon the trial, cournne] for jefeniant in error, 
at the clase of the avidenoe, disclaimed any rurpese unier 
the evidence, to hold pleintiff in error liable upon the 
gharge that the offenne aomplained of maa dangerew er 
detringnte) to health, 

The héoring was conciwisd on February 4%, 2845, and 
the court heving heid the enae utter advisanent untis Tune 
id, 1915, then ontered ita fimiings se follows 

"i, The court finds the deferdiant not cullity of horing 


wiolated seation 1456 ef the Chiouge Oode of 12.1, in sormmer 
ami form a charged in the amended 8411 of porticulsare herein 
"3, The ecurt fimie the defendant not sullty of having 
violeted sagtion 1496 of the Chicure Goie of 1921, in manner 
amd form 58 vhertged in the awemled 6121 af partioulera herein. 


3, The court finde the defendant did vielste aestion 
1485 of the Chiouge Oede of 181], in that betenen tha tines 
apecified in the armded bili of mrtioulags hereing to “its 
duly if, 101r, and August 4, ADdry it dd maintain and 
operate treo certsin receptaciag, te wit: teo *holiew coneretea 
pits, on the ourface of the ground, cocmonly knewn an 'ritoh 
bays", for tha receipt of hot pitehs from whick ‘pitch bayet, 
on tra Jifferaent oogaalione ootevaen the tines speakifiet in the 
wmomded bill of partloulara, vapor and fame were pormitted 
tO esonpe, which vapors and fumee were danceraua and datrie 
montal to hesith, und thare wlll be « fine of [1G opainet 
the dofendant.® s 


It will be obecrved that the finding, «herein plain 
tig? in error is held to have vielated section 1455, 4s 
predicnted agiely upon the fact thot the vapors an? fusce 
in question were dangrreus and detrisental to heultihe 

Tt 48 incusbent on defendant in error te satebliah 
a violation ef the ordinance by « clear preponderance of the 
evidence, « mere preponmierance of the evidence ia nor 
aulficient. AG? Tile Appes 175s 






“ 4 is engaged in the wumufacture 
of roofing oni paving miterials ond conk tar producte, ami 
orerates an extensive plant icocated 2t [8600 Sacramento avanute 
The distriet in which the plant 49 located is cusentially 


& manufacturing district, wherein are luasted the plante of 
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the Ligudd Garbonie Company, the MeCormiok branch of the 
International Herveater Company, tha Noticnel Naliesble 
Castings Company, the Pilsen Brewing Coy, tha C, F, Hasnoy 
Coe, and other extenaive munufacturing plentsa, To the cast 
ami temediately acrose Sacramento svenus are looted the 
Bridewell ani the deg pound, %n the south the plent runa 
to the wast fork of ths south branch of the Chicaro River. 
There aré sore dvelling houssa one or tro blocks sweat on 


Whippie street ond Albany svenud ond north eaet on Sacranento 


Ne ee ££ eS ers ss 


avenue, The pisnt of the Piisen Brewing Company fo north 
na weds 
In she procese of distillation of orude eedl tar 
' the tax 4a pueped inte a horisontal st411 where it in heated 


until if} cormenses te vaporiae, ani Best ie continued te be 


———————=&=———E == 


epplied until sufficient voror hae been formed to leave a 
residue of thim limaid pitch in the atill, The vapor is 
draw from the etili through condensers, where it ia trame 
formed into x liquid known as ordinary oraosote oll, Then 
dintillation 44 complete the temperature of the piteh in the 
@t411 te between 306 ani 600 decrese Fahrenheit. The piteh 
is then transferred by steam pressure from the still inte 
esolera where the temperature of the pitch is lowered to about 
350 degroaee Farenheit, «hen it in permitted to run inte cone 
erste recentaciss known a8 "piteh bsya*,. In the isst crocess 
mentioned nome ¥aper ami fucea ariee from the piteh ae it 
heaven the ¢conliera and flows into the "piteh baya.* The 
presence of tiecee vapor® ond fumes in the utmoapnere cone 
stitutes the alleged violation by pisintiff in error of the 


| _sestion of the ordinange in question, 


It 49 arrarent from an inereetion of the photo. 





eraphe in evidence, ani from a consideration of the testie 


mony of witnesses, that the vapor oriving from the pitoh fa 
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goon disetpated in the atmosphere vithin the enciosure of the 
plant, and thot unter generally prevailing conmiitions euch 
—— wares is net observable beyond the Smmdse of the plant. It 
is clesriy establishe’ by the testimony of eminent experta 
4n the profession of chemistry and by the testimony of 
mumerous oaployees of pinintiff in OPEOr, #20 hat heen ste 
: gaged for many years in oni stam the we¢k in question, that 
— the eaaaping vapora and fures sre not deleterious to health, 
but on the ether he that the sain constituent clesenta of 
SvCh ¥Eport Aci Samet Gonstitute the bases af many preventive 
and Yestorative renedics for human tile, 

Eeverai ef the withesese calised on vehal?f of 
cefondant in ¢rrey ong who testified to having observed 
6BOk6é ani vapoe coming fvom the piant of siaintiff in exror 
é6videntiy had referance to emeke and vapor shich sscaped 

? from the chimney or oAieneye in tis cinnt, snd thda milsance, 
if such it wot, is mot the mudeance charged in the complaint. 

| Among these witnesses was Mra, Nolldek residing on Yhippie 

| etroct who teatified that the amoke cume into her haute, 
and in anawer to the oueetion, ®hat effect aid it hers on 
youTt® testified, "My children «11 sick ead coughing snd 
womiting and drinking water s21 time and crying so, cad so 
Ge" Another eitnesa, Mra, Peleh, teactified thet 26 a 
reoult ef the exghe her chilcrem got s11 kinds of cera, 
and hod the whooping Gough, and that she herself waa getting 
consumpet ions 

Plaintiff in error called « large number of dppare 
entiy credible ond disinterested witnesses whose opportunity 
for obaervation, ani whose habitus] proximity te the plant 
of plaintiff in error qualified them to knor the facta, who 
testified that the vapor ani fumee ariaing from the "Pitch 
waye*® had never been noticed by thes ani had never caused 


them any trouble or annoyance, The unsontroverted evidence 
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ghows thet the pliant of pleintiff in @ervor in esudoped with 
- the best known cppliancea, and is operated 4n the most 
efficient manner, in the reapeeat here involved, 
Tae finding ond judgement are not surported by the 


evidence aad the jucpment ia reveraod, 


JUDGMENT REVURSED. 
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MARTE HURCH, : 
feremiant in Ursus, 
ERROR TO 
MUNICIPAL COURT 


a Te AGO. 


¥Ge 


CARLO Lazzanter, = | | 
Plaintics * ELLOR, ey 


ral 
CHARLES P, MOLTHROP, 3 ze AERASBEG, 


einuds tas Errowte { oO 9 T A, AG Pe 


a Ot 


ER, PRESICING JUSTIO“N BAURE 
OFLIVERED THE OPINIOR OF THS COURT, 
Thies ie «4 sult in attachnent instituted in the 
Vunieipal Court by deferdant in error againet pleintiff£ in 
error, saerein Churilea P,. Holthrop wee summoned so garnishee. 
The affidavit of defendant in errer sete up sea 
grounda for attachwent, “that the asia Corie Laosarini can 
not be found; that wpon Jilirent incuiry, affiant has net 
been able to ageertain his pisea of residence,* 
Aftor publication ef netioa to pluintiff in error 
he vas, on June 9, 101d, defsulted for want of appearance, and 
| upon a hearing then had jwipernt sae entered in favor of 
defemiant in error sgainet plointiff in error for $452,232, 
On Jumo diy 2515, plointiff in error filed his motion 
| to vacate ani set aside asid jucement ond for leave to file 


his affidavit of defenee within five daya, The «ffidavit 


| of plaintiff in error in suprert ef said metion atates thet 
he 48 4 resident of the oity of Chicago, residing et 7008 
Lane Court; that he had been residing in the City of Ghisaco 
for seven foara lest pant, and thet it haa hever been his 

gesire or intention to leave anid city; thot he bad soon 
defemisnt in error not leas than enee every weak during 

Spy Anrsa mad Key, 1915, ami during the portion of June then past; 


that he had never received any notice ef the pendency ef 
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the suit; that defendant in orror had never made any demand 
en him for any money due herg that the affidavit of rublicne 
tion, wherein deveniant in error stated that pledmtagt in 
@FLOF waa Knot a rewident of the eity ef Chiuugo, or that he 
eguld not be found within the guriadiotion of the Municipal 
Court, was o misrepresentation oi on impooition on the court; 
thet he vemily beiieves that ho hae « gomi defense te the 
eude upon the merite ta ihe ehole «f the dements 

‘ The motion of plaintiff in errer waa overruled by 
the oourt on dune lop 1915, ami the court then upon « cone 
sideration of the snewer of the corndehee fourd that sada 
gorndahee had in Ale honde $6G1455 belonzing te plointiff in 
Orrort, anc entered jucemint in favor of defendant in orrer 
against the garnishee for esid amounts On June 20, dls, 
pasintiff in arror again moved the court to vacate and aet 
asice the judgment of dune Oth praceding, ami in support of 
euch motion aloo filed hin effidavit setting forth witb 
greater portioularity the grounde upon which he relied, which 
motion wae alse overruled by the court. 

There is no sppearcnee by defeniant in error in 
this gourt, 

it 4a firat urged that the affidavit fer attachuent 
upon ehich the notice of publication waa baned le insufficient, 
and thet the gourt acquired no jurfiedieation thereby to enter 
judgment againet plsintiff in error by default. 

The affigavit ie cleaorly defective ond irregular 
and 4f it had been attacked in the lower sovurt, dowsticas 
would have been held to be insufficient, The affidsvit 
WG, bowgver, anenmiable thers, om if so omendable, it was 
not void, 
S85, $ The objection can not be rained for the firet time in 
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The affidavit filed by pleintiff in error dune i, 
1Gi3, in support of the motion te waoate and eat seidae the 
judgment entered dune 0, preceding, and for ieave te derond 
upon the megita fallin to state ony fasts in capport of tae 
motion waich showld hows moved the court to grant the aonte 
The ingurficioncy of the affisavit was evidentiy reconnicad 
by plaintiff in error, when, on June "Oy Lola, he Tlied 
spether affidavit in suprert of another motion then made by 
hie to vacate and set athie 834 Juaceont. The watters cet 
forth in the affidavit filed in support of the sgeorm! metion 
node by plaintiff in error to Yaoate smi eet selde said judge 
ment sere all within hia knowledge shen he mide the affidavit 
in support of the firet motion nude by Lit, ono we are wnante 
of any role of proceedure or crsetihoe whieh, wher sueh cir 
Cumitanga, warrants w porty dn moking a s¢cond motion after 
a prier like motion Aaa been overruled by the court. The 
aotion of June a0, 1214, wan for thin rasson preperly overe 
Yuled, Aging the bid) of oxcoptiona flied in the case 
containn no certificate by the trisl jucee thet it contadne 
all the evidence offered and received upon the hearing of 
@a4d wotlons, snd in the obeense of such certificate the 
presumption may properly de imiuared, in suppert of the setion 
of the court, that the ogurt hed before 4t other and ouffieient 
evicenoa, such an the oral testimony of «itnasaes, Espake ve 
Ehisagd, 68 Tlly Apres 553 Todd ve Banning, 114 Tlie Appes 
BIG» 

The Judgment ageinat the garnishee ie in inproper 
form, The jwigment should heve baen in faver of plaintiff 
in orror against the garniahse for thea uee of defandant ina 
ercor, Such informality in a jwigeent, shen attacked by 


the garnishee, has boen held to require » reverand of the 
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Appeliiles, EAL Fri 
v CIRCUIT COURT, 
OHICAGO CITY RAIL®AY Ours NY, COOK COURTY. 


 Arphliant. 


. 5 
WR, PRESIDING suserel sia I, sia 46 4. 


DELIVERED THE OPINION OF TRE CCURT 


This ia a suit by sppellee against appeilant te 
recover damigees for rersonal injuries, whorein a trial by 
jury in the Cirosuit Court resulted in « verdict and judge 
mont againet appellant for $5,500. 

The declaration charges that while appeilee, in 
the exercise of due cara, sac in the act ef boarding one of 
appellant's atrcet cara, shich hai there been brought to 
a atandstill, appellant, by ita servants, neclizentiy, 
oarelesely and suddenly started asid oar, and thereby 
appelies was thrown to the ground and injured. 

It ia firet insisted that the verdict ia arsinet 
the manifeat weight of tha evidence, 

Shortly after the noon hour on November lly Lik, 
oppelles, whe waa then 5S? yoars of age, five feet or five 
foet one ami one<half ineher in heipht, ani weighed 188 
pounda, desired to boord one of appeliant's street cart, 
at the corner of State and Peshington streata, for the 
purpose of being carried seuth on State street to O3rd strent, 


~ and thonce west, by transfer, on Gard atroet to Sangamon 


street, The car in queetion was of the payeaaeyouecn tor 
type, and then stopped at the near crossing to reecaive and 
divoharge peornencseray that is, south bound cars on State 


etrsot ao stepped on the nerth side of Tashington atreste 
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There wore throes tracka an Mate atreet. Sho tre eoatarly 
tragke being cuned by oputiiunt, and the ger in question 

wee cumming on the middle tink» 

Appeliee testified that whan ahe reached Mae north 
west oarmmer of State ani Yashiagton streets a State atrcet 
oar was juet moving away ond wae followed inmediatedy by a 
Center avenue cary that when another State ateoet gar game 
and stopped, she cot en the first step ami took hald of the 
wpright iron raid with her vricht handy that ane had # amadd 
package of spat weishing elout 3 powexie umior hex left are 
aml wad gareyins 4 anall gatehed in hay jeft hand, that aa 
ano wae taleaing Acr richt foot from the otep te the piatforniy 
ohe vyeleaned hor hoeid of the upright red fer the purpose of 
taking hold of the horizontal rail oad 90 aoeieting herself 
to go% on the platforms, tint just after ahe reigaaed her 
hold of the worishnt rail and before che Aud an opportwnity 
te geage the neritental rail the oar sterted wr with a jerk 
ant sho waa tharewn to the graumiy heat while ehe wae fulling 
the eonxlugter who #48 on the rear piatform aratied the right 
aieeve of her coat, but waa unable to hold it; thet when 
he fell ane fei) partly on hor bagk and wight side, sore oe 
her bak, @ith hor head te the southwenty that the car ran 
On agroat Tushineton atrceok and stappad acuth of thet atreutj -- 
that & pelicoran came ana helped hex up and teo poliageen 
helped Aer on te the same oar where it eteed south of Saale 
ington etreet; that ahe beous: confueed and fel% dis«¥ anti 
aiok at her atomach and #9 aontinued until ane arrived of 
her home, She further testified that aftexs she roashed 
howe aie oxrerioneed « s¢vere nervous shoak, shook 011 
ever and aauld net otepy that ehe telephoned for her family 
payasiciany, Ur, Theme, ond went to body that next day ahe 
felt a great deol worme, folt bed in her bagk, down her upina, 
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- Ss 
ond had « sian im thea bagk of how head and in her right 
akvaiger ani #44¢5 tha} she sac goufweod and diuuy, hoz syes 
Blurred, anid her kidneys ware effected; that che waa goatined 
to her bed until *he fellowing Ghrigteoe doy, when ane sat 
wp fox the firet time sbout ak honey Chet She had trthed t6 
get up $wo or three tiway before, bub was unable te ofay upj 
that she sae netewhie tc be out on the porgh until thaw last 
any Of Apeil, 1000; that she then experiomed a oraupy foole 
ime in Box homie ami lishbey thot sho ceudi net etraieaten 
up emt wat uiable to do auch «ork about the hougt, Gas 
further testifiod that im dorohy 1215, she had a atrohe on 
har right eide whieh affeeted that vide omi leo effeeted 
her speach; that for about threes weeke one gould sot tell 
Yory such what ahe saidg that her right jeg wan a Little 
nun and thet sha purtially lost the use of hur wight aml 
thet in September, 1012, she had another atreke on her left 
eiie, which affected her baad ari liwbea om thet elie, that 
oho hel hak no other dlinges oy teouble priov to the socidant, 
eave that ane sprained her ankie in iOly am! wes aifvectod 
with riewseatiem fer wbous a month in 1006, 

Dee Thoms, the Yoamdly phyeickon of arpellas, tosti~ 
faeG that he eslied at her home about 4 ofelock in the 
evening of the same dsy ond found hor in bed; thet she was 
quite belpleasa to hanwile hereelty that at the lower part of 
her epint, at the ilioeascral junction, he observed a cane 
tuned spot about the cise of the tup of a drinking giasa; 
that hex right shoulder sas bruleed and iame and uselesas for 
the time being in any effort cr exortiong that she was 
éisay, had blurring before her cyee and head severe pain and 
sorenesa about the nape of the mock, at the base of the 
brain am upper part of the sping; that «he fad brukaed 
marke on her thighs and « bruise on the leg below the knees 
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that ashe waa unable to aoliect har theaghts ex te talk neil; 

that aha did net seem to have control of the organs of apsegh 

to opoak distinotiy, ami that there mie & cueculag tremor in 

hey hamia, Sia further teatineny rocarding the eubsequent 

qemiition anki apaptoms of arpeiies is oorroberutive of har 

Reatineuy s 

Thareo uitngasas called by appeidant testified that — 

| the gar wag in eotian at the tise appellesa atheapted to board 
| Che S4my and that appalies fel while she wae attempting te 

grad the upright raid, qr irceciately after gzabbing «aia 

uhh, hile the cay san in motlats 

The mumver of vitaessca teatifying to a particuiag 

: fact aft state of faote is an important clement te bo cone 
eigerat in determining sere lies the preperkiernnoe of ihe 
SViGUGa, Wut & CuUneiderntion of elacr elements no lena 
important, fraquuentiy intexposs te determine that questions 
A Gareful eoncideration of the teatimeny of the several 
#ituecaes impola ue te tha eongluaion that, notwithetending 
the element of mumbera in on tie side of appellant, other 
Glements proper to be aonsidered minimize the probative ferce 
amd atfest of the teetimany of appsliant's theee witnssees 
to auth an extent thet we would be wrearranted in holding 
that the verdict of the jury upon the issume involving the 
seeligence of aprellant and due care on the part ef appellee 
ie against the manifest weisht of the evidenss, To elaborate 
the grounta of this concluaien would extemi this opinion 


; beyoml ali reasonable bounds, It ia wufficiont to any that 
in sunny important and eaterial particulara the teetimony of 
a 


~ the three witnesses referred to in contradictery, incon 
eistent with established facte and inherently inprobable. 
Complnint is sade of the adtion of the court in 


refusing the firat inestructlen tendered by appsliants The 
inatruation saa mufficiently coversda by other inetrustions 
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given to the jury, ani it wan, therefore, prorerly refused. 

Phether or not the attagke of paralysis suffored 
by appeliee in Vareh and September, iS, rowulted from the 
injury sustained by her #aS 4 Ghorply centroverted question 
wpon the trial, See evidernwe sae intredueed on benaif of 
appellee tending tc show that auch attacks of paraiysia were 
girectiy consequent to the injury sueteained by oer, while 
the evidence of « witness called by appeliant, ue an eapert, 
tended to show that there wae no relution beteeon the injury 
eustained by a pelice and the icng subsequent attache of pate 
alyeis with which she woo afflicted. 

ty, Thomas, the fandly physician of appelles, who 
attenieé her in the avening of the dey she aaa injured, after 
Geacgribing her condition ani eyaptom®, 28 he Ghasrved them, 
Was asked thie question: “ow, from ihe examination you made 
of thin lady, shen you vere oallad thet afternoon or evening, 
aid you form an opinion ea to shat she wan euffering at the 
time of the injury, at the tise she won laid up thera,* 
Without objection the vitnesa raplied os follorn: 

"Yaa, sir, she haa sustained 2 somousaion of the spinal 
tract or Spined sora and thie had extended up through the 
breim, and that is shat gave her thet dazed aamiitiong and 
want of ready contre] aver Doth bsr thinking abilitiea aad 


control of cowerdinatad apeech. Ami that sine affected tana 
eight to the eztent of ereating a blurred oomiltions* 


The witnesa «mia then askeds 


how, Joater, a8 a wedienl senyg have you an opinion, 
from your examination of her, and your trestment of her, as 
to what was the cause of are tia otveke that you have 
Geeoribed in March and Beptesbar, 101°7" 

The question was objected to as incompetent, ani 
ae inwading the provinee of the jury, which chieotion was 
Overruldd, ani the wiimess replied; "Why, corteainiy.* The 
witness was then asked: “That is ¢het opinien’® And uoon 
the overruling of s like cbjcctiony ha vrepliads 
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Yq 411 pavadytie affections there in & dletarbed con 
dition of the mtrition in some way. Th may be a blood 
¢iot thet couses preseare or that i6 produced by o rupture of 
aoe Little blookevecenl, Im thle geee it woudd be of on 
extramealy grail asture begawse the attuck sua limited in ite 
character, ani ogedn it may ba due to aome fibrinous alot in 
the bleod carrying slong arm sec ting glursed wr ond comsing 
presmure in thet way, but im 211 oance of thet kind these is 
a openers tive condithon ef the nutrition of the wragial 
axie or the parte that tha reralytia streke tekea pince ine® 


A motion te sixvike oat this anawer was cvyurruied, 
To a hypothetion! «ucntion, precioeted upen the 
t $ 
fagte a& cluimad by appellee te @kist uncer the proc’, ard 
conghuding with the injury, whether or not in the opinion of 
thy witneeh, oh 4 medical tttm, there wan s connection how 
teeoen the accident chad the fai. an denorihed und the later 
comiitions of tii patient, as deseribed, tha witneas rep ited: 
"Yao, Wy opinion is that it ie from the conouasive 

injury at the tine of the fs34.  Soncuasion micnt « vicleat 
shaking up Gf the tisaue and injuries were sustained te 
thet finewes and we oll knew that any dngury fe the nervous 


ayetem ia the hardeat thing «bowk in the huson opstom to rae 
sover Seon, wel the reason if that 8, 


The following then ecourreds 

ire Cordon Wao o wmooRite %I6 te quite apparant - 
you wlll agree, I suppose, %iot this ia incemectont, 

Ss, Spenesyt The anseey to that cuoation should be a 
eatesoricn, answer 216 to “hat the comection ia, ff ym 
i to give reasons then or oocunsel wants them se may have 
wt ie 

SA, The connection #il2 be thie degenerative state 
of the aerve tissue and ite eurrouniing Gonmmective tisanes 
leading to devyaiopmonte that «ould brine abet o- ara liable 
te bring about a poralytie attack .* 

fhe motion of appaliant*s oounsel to etrike out 
the anawar was dented. 

Tt da insisted that the rulings of the trial court 
in the partioulore mentioned infringsad tie rule that a witness 
should not be permitted to give bis opinion on the very fact 
which the jury 4e to determdm, end in support of such ine 
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sistance counses cite Boblouler ve Ohlooce £ So— Tred, Uae, 
BSS They ibe 

In the Sgtinuder case fhe eitetom woe asked ai 

pormitted to answer thie quantion: “Have you an opinion 
whether or not Era, Schiewier ia or in not pormonintiy 
injurad ae a raeult of that aoefientf*® Ne dike question 
relating to the eause ef the injury maa asked the #itneas in 
the Gane cf Diary Dut the Inquiries had reference to tae 
relation batwean dertuin dajuried, ehich appelioes unqgiestiote 

ably austained ae & result of her fall, and Koy subvequont 
phyaieal ecuiition ae monifeeted in attaoks of partial 
paralyei#s Upon thie question the opinien of a wiyeicion 
having Encwledge of tha subieaot waa prener to be considered 

oo Chig Bys Coe, O89 Tiles S40) 

eAORUZES, 229 Tlie, $02; 

bes HEH Thdeg 254 


It 46 alae urged that the sama witnese saa dine 










properiy permitted to azprean hia opinion that arpalles me 
dhabdle to boye recurrent attaoke of paralyals, and that the 
degenerative otate of thea nexve tioque and ite ourrounding 
conneative tiatues sisht lead te developmints that are 
 ddgbig to bring sbout 5 paralytic otreke.  Lieble meane 
more or ious probable, "To entific = pisintife te recover 
present damages for arprohemied future cone@ousnesa there 
must be auch a degree of probability of their reourrense 
ae amounte to a reagonable certainty thet they «111 result 
from the origimsi injurye® Lauth we Sp Ue Te Coe, 844 Tiley 
B44, 4 sera mrohbabdlity t« net auffielent. Any opinion 
of the witness short of a rossonoble certainty fiat appoi ive 
would be subject to reourrest attacks of paralysis, a6 a 
result of her injuries, should hove been cejected as specilee» 


tive and conjeotural, The Gpinioma of ‘the witness, aa 
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Oxpranseg, should have baen oxeluded, but as arpeliant makea 
ne aumpiadnt Ghat the dieages awarded by the jury APG GXGCI— 
Biva, and an it ds evident that, exeluding the slement of 
anywehenaad futuré consecuencen, tho doumeste awarded aro not 
oxeesaive far presant injuries sctucily mistmined, the 
jujement should act Se severged for the fsilare te axciwie 
gueh opinion of the witness, 

De, Coz, & elinges galled by appcllies, toxtifiod, 
in part, that #14 would not be nececsary for an injury te 
the moter arga to be awh that $4 omidd eause the sereon to 
louse losometion immediately, in order to result later in 
paraiyeis,.*® The vitness ena then waked, "Sew mirht it 
cone about? Ts this svestion an ebjieetion was interposed 
amd overruled, arsi tha wlinses ADBWORGGS Weeds it wheat 
vene showb ino alow «aye The injury sight be ao little, amd 
we Bight gay, for example, the sise of « newile peint, thet 
it would not exactly sirlke the motor area, the centers, and 
of esuree the centere »~culd net get the effwet ef ite Then, 
that iater could be enlarged or could reour with a iarger 
heaerrvhace, ami the pressure of that weld affeot the notor 
centera,* 

It ta urged that thin testimony ef the witrees sas 
pursly speculstive and, therefore, Incompetent. The subjest 
matter of tne inquiry tien under combideretion maa whether 
paralysia, if prodwed by an injury, would necessariiy foilow 
aleout demediatealy, or whether 13 mizht develop ot a later 
petied, smi alee chether or act an lajury such aa appelice 
Olaimed to have suntained ean capable of producing poralyaia,. 
It wae ineisted by arpellanst that paralyaia, if produweed by 
an injury, would negessarily follow simest ismediately, and 
aieo that the injury which appellee ciaimed te have sustained 
wee® ingapable of predueing paralysis, he teatinony of tie 
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witness vas directed te these sattera, and 1% wag competent 
fox the witness to expres# his opinion thereon ani to state 
hia veanons for suoh opinion. Ye poroaive mo error in 
admitting the testimony of tha witnaaas 
The gutgment of the Chiroult Court ta affirmeds 
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ous Was inetitated in the Eunicipal Court by the 4 

| 

baer alleged viclation by the defentunt of seation 1542 

the Municipal Code, ahich provid@sa, in part, an follows: 

; "fo pereon shall keep epen any saloon, bur room or 
“Sipplin house curing the night tise botssen the hours of 
one otcloak as me sini five ofclonk a, tig SHtRSOHEE ANY 
person violating any of the foregoing provisions shall ba 
fined not les@ then twenty dollars nor more than one humired 
doliare for ouch of fenae,* 

A trini before the court reaulted in a finting for 
the defendant and judsment against plaintiff in bar of ita 
xetion, tO reverde which Jud seent the pisintiff prasesutes 
thia writ of error, There in no aprearance in thio court 
by defendant in error. 

| Irving &. Hees waa the only witneae calied on 
behalf of plaintiff in error, ani hia teatimeny stande une 
contradicted, He teatified on direct examination thet on 
the morning of Jamary i, 1915, he vieited the place ovned by 
defendant in error ot 134 4, Dearborn atreet, at the hour of 
1:55, and then and there purchased over the bar a giags of 


Blackberry brandy and paid for it; that the place waa open 


at the time; that the side deer leading inte the piace saa 
+ @pen, and thet there waa an filuminated alan over the coor 


with the word "Rar"; thet there were four or five men drinke 
ing in the sxloon st thot time. On crousecxuminstion the 
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fw 
witness teatified thst he cid not kaos wheather defendant in 
osror ovaed the place or not; that he did not know defendant 
in orro*; that oli he sow wae the sign on the doote 
Counsel for plaintiff in ecrer seyet ethe vi tages 
for the city teatified that there wae a Glim on the plage, 
ami that on the align warm the pane of the defendant; that there 
aa a sign on the door with the neme Clarence F, Green", 
®o euch teatineny of the witneeo appeare ta the asetract 
q att 2 @hareh Of the record fuila to (disclose that the vitagag 
ao teatified, The only sign referred ta by the eitness as 
appearing on the door of tae piace esa the comd "Her*, Une 
éoubtedly, if the reserd custained the etutanent of counsel 
with reference to the teatiaeony of the «Linens, such teat he 
wony would, af Gounmel acya, ba wuffitient to prove oenerahip, 
of any evidence 
in the abteneefte the cetvtrarye Tho failure of plaintiff 
in error to wake definite proef of the fant, if it be a fact, 
that the suloos wae comiueted by defentant in error, ia 
inexzcuacble ami inexplicable. 
it ie, however, further ineloted by pisinfiff in 
ereor, that ae the cenerahip of the plage wie not put in 
' iseuo by the pleadings, it sas not inaumbent upon pleintist 
in erroxy to wake ony proof tending to ehow that the acicon 
was conducted by defendant in erroryg and counsel cites City 
CGey 01 Tile Artes 


SO?, in euppert ef such insietensea, That eane wos one in 





which « penalty was sousht to be revovored for an alleged 


Violation ef 4 Goecnliiled amgke ordinanee, and where it was 


| 
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Charged that « tug cemoed by the defendant emitted large 
volumes of snoke, etc, Proof was made tonding to shew thet 
the defendant was the owner of the tug, but it waa thare 
further said that "aa the real controversy “ae not over the 


ownership of the tug, but the lasuance of dense amoke, the 
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ownership 
/eoing a matter of inducement, 14 waa not nogerwory to prove 
4% whless if war apmeoialiy denied,* 
This statenant wee predigeted upon the case of 


gate Tiley Dy wherein iat 





wan hola that, in o ease of the charasster there tavolived, 
& plea of the gonerni iaeue db sot put in iswut the defone 
dant*e ownership, possescion or operation of the pronorty 
or instrusentality «which asuead the iniury, hile thia 
eule pay not deproperiy be applied in « oa@e “here the gist 
' ef the offense churget is the emba@aion ef dunce ceoke from 
the awoke stack of « locomotive, ateam Bont or tags, regarded 
a® an inetrumentality wileoh cause@ the act aomplainad of, 
it hae no application to « case such as the cone st bire In 
the present esse the ceaplaint charges thet the defondiant 
did on to wit, the firat doy of Jonucry, 1914, reop open a 
e¢rtain saloon, birroom or tiprling house at, to wit, 144 
Worth Dearborn otrent, within the exid ality, during the 
night-time betwesn the Rowre of one c'olodk, we Mey ond five 
O'clock, tw» Bey om did within the plsee ell intoxicating 
liquera between the ead hours.” Tha chargé that cefendant 
Gid, Gteey waa not nore mettey ef Incueanent. Thea ciet of 
the offense charged dic not cansiet in the atatua of tha 
property merely, mat in the uniawful nee ond oeoupation 
of the property by defendant in error or hin servants, 

In the absence of ony evidence shotever tenting to 
anow that defemiant in error cotiucted the saloon at the 
pisce designated in the compiuimt, the Piniing of the trial 
court wat right and the juccment is affirmed. 


SUSOEENT AYPFIRUED. 





oe qidersnwo 
nS) y yeas wg Sq as?tus « gee 
: ote Bock : 4 ottelan $f 
“ . *4 2 ; tet AE AY 
ongee A gt gel obits” 22Puened nokow) os. oko 
i > aa ta athe Ghed nee 
i wine ik pe Re aoe Aitéennn al %o enlg & 
Midd m Ye de vo? gihingiitwe #*famh 
4.4 ‘ : io: det, d yi llotrmanvtan. x60 
Ps wh ert ie Legh) Yic Mets FOX Yaw Bist 
eat tak sara TW AaeR: t. fess aun ko ec? te 
i486 gindt to govicvccogt « Ly soalye ecemne off 
* i 3 % oth Rte PEE a Pepe arama shh BA 
iss a “ws 4S SY @atlotd alo Of ari Fh 
wt ii JAP Loses o¢f fant Seceang One 
a oy Te t ts ow Peek ult gfin Of ao b2f 
; at £Le romng i! ghoolye mending 
; gifts ih ysl 42 enn RecitooT dior 
& gett a Try iy mf “act weewdted awd teddg la 
pee ue wie oie bo NTS got of gttactio*a 
; eet Dede StS wrens at eszoupkl 
f : P ae Pee Fo pe dTO bib 
og Pay Sees _ of heoaene goanetio ed? 
eten ene) i4ekhte Se ae tee? a ydetes yrivyong 
Bis shee aE TH 1 ON YEON BAF 2 . 
42 ; * ‘ y eo Spex 5 Ba ‘) gif8 ot 
af “yo Sa’ j Ree 4 Saazne teh #nd? Beas 
oo ee wil egtetladpeto otf oh Sotongtued eoalg 
end: 82 Show tay tot oce fayla oew Pyoo 
eTEIATVE. VOT 





——————————— Sl 


EEE OO —————————— 








307 @ 80240, 






JONN 5, STEVENS, 
Defawiant in Errot,, 


ERA TO 
MUNICIPAL COURT 
OF CHICAGO, 


1921.4.474 


Wit, PAYSIDING JUSTICE BAUME 
DELIVERED THE OPINION OF THE COURT, 


Vie 


ERNEST DECKER ; ; 
Plaintiff in Ergore 


ep 
Cee, 
ics 


This suit wae instituted in the Funicipal Court 
Fobrouary i4, 1012, by John 5, Stevens againat Erneat Decker 
te recover upon 16 promiseery notes for 860 each, bearing date 
December 14, 1909, mituring respectively September 1, 1710, 
amt the firat dey of seach sonth thereafter to dune 1, 1911, 
inclusive, The notes <ere 4 portion of » series of notes 
agerenating 25,200, being the amount of a loen which defendant 
procured from Fail A, Seenen, ond wore secured by o trust decd 
on certain resi estate oened by the defeniant. The notea 
were payable te the order of the maker ami bear the endorsement 
of himself ani one Jomee Orahom, At the close of o11 thea 
evidence the ceurt gave ta the fury a peremptory Inatruction 
te find the facuem for the plaintiff ant to orseas his dennges 
against defendant ot 9761.55, und upon such verdict Judgmont 
wan ontered agninnt defendant. 

It appearea from the evidence introducad on behalf 
of plointiff in error thet on Arril 8, 1009, he amployed one 
Jones T, Graham to construct « building for the oum of $5,506, 
and that ho borrowed %4,000 from Greancbaum & Sona, which 
was to be applied by the Intter in paying the tuiiding cone 
tractor ae the work progressed; that the full «mount of asid 


lean was thuae applied by Creenebaun & Sona, «nd it then became 
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necessary for plaintiff in error te prooure om additions) 
josn for the purposes of oommeleting the building; that pisiae 
tiff in error prooured suck eiditional loan of $5,200 from 
Beil H, Seeman, «hich loon «as secured by « second trust dead 
upon the property; ‘thet the notes sued en sre 2 portion af a 
series of notes executed by sisintiff in error for aaid loan 
of $2,900; that at the time eaid lesa was procured from 

— Seeman, it was agreed between fhe portice that the amount 

~ ef seid losn should bo paid by Seeman te Greanebaum & Bone 
to be by them paid te the contractor ae the work rrogresaed, 
and when the contract had been compisted by himg that note 
withstanding said agreement ani in viclation theresf Beeman 

— paid the full smoumt of acid loan dirsetiy to the contractor 
Grahsm; thot therecfter Graham abandoned the contraet and 

_. in scompequence thorecf pisintif? in error was obliged te 
expend 231,575 in compieting the cork in acoordanee «ith the 
teras of hie contract *ith Graham, I+ further sappeara from 


the eviienoe that after the maturity of some of the notes 


~ in question they serve in the poesesaion of one Charien PF, 


Glucaer, who wat then acting in seme capacity for Seemany 
afi that Seeman waa them urging ont soliciting pl«intiff in 


error f6 pay sald notes; that defendant in error Stevens is 


“ @ Glerk in the osploy of the attorneys whe instituted this 


) wudt againet plaintif? in errog, om! that said attorneys 
} sere also acting a9 attorneys for Seeman, There is evidence 
, bonding to ahor that the insdarsermmnt of the notes by Crahen 
fae oot made in the ucusl course of the neogetintion of said 
notes to Ssoman, but that auid notea rare imiorsed by Orahom 
at the imetance of Seeman, snd that Sreham san never tue 
helder of anid astes in due course; that if the notera is 
question were in fact angotinted, they were so negotiated 


by Seoman and net by Graham, Refendant in error cleins 


thi 
of 
gs 
ay - ew ne 
Sia hs 
3c 
z Dyhe'y 
yay eet 
ist ®& Sayers 
gon) Pree mad 
dl i. gay! 
| re et Ey 


[ j 
x a 
é 
24 7 
* 
uy f 


a bX: 
on! id 
4 
“ 
aa 
e 
, 
$i + 


sp? ane = * 2 acpdeum Aly) toad mss to tate? 


we 
' pen 
t tas a ‘ 
s¢ - 
’ 
tt Foy. 3 Py 
i> ae 
rah SP oy 
ara, WG) 
feo) oF 
ret 


. at al 


SEAR GE; . « voy ly MO Pia Sti by- TOS  aseeeomer 


dt WET Be Ta kage 1 wacky Gl? xt teed 
wets £.IGis. A Soe & Raat a sin @é Btid 
YS Leo .@* see Boek detde ganemoG ht £307 
adit te AS Bat Se pee Met oRges 
4, 9) t#inig ¥ aetyaexe eater HPL SOU 


wat Ol Liaw Oil’ ut Ja Sacd 006,85 To 


‘oy tSo | at Ides og Being tae $F gtaaee® 
oT ' * Hemet: oot bky 7 od iiiwads aped Bhan Yo- 


tvs tyes oo aes O) Shag maids Yd od of 
Shh. if wo uh Shatiice abs mete has 


(PP gHFe ' iitee@te Aise petinotuitig 


hast. ° sgioth tei tagweds tals gmadest 
i - -* Si, hols tasued? seneupeanee af 
Ab EEL) baaqe 


7 1 . i? ¥Y ¥ PA % ai wae . % ; eed nes Dae sonett ve edt 
Sis decent: 8155 ek qe ~oas aGdd onus “tad 


ied Gs) “Oe att? caw ore guenonld 


not FR iste Sua! oy Bameucd 9c? ~Srta 


OE Phe len © i a tedtat bhet qeq of Sows 


‘ 


4 Gar 9 aor he WS ade ob eS Pendege. Phan 


aioe Ya: yaaersa eo ghia pale OpHK 
m." ?) tremeectotak ms Jat? face ot galzoned 

aw’ So otters dawn 6A? af eben ton paw 
( ater arco Bhan teild oat qual of ceton 


itt WS "25. Leth gttamae® to sécaetednt off to 


‘+ Pett gwamuns est af eaten biae Yo tedtod 


win. Vile ghetstgo3on Cost a2 ate aolsenup 


ak ts cuievet 4m icv) gd gon bow aaneo8 yd 


> YoL sas ode #2 Bepho o 


ooo. fof So dia Da af? hha - 





om bo 

itatle te the notes as a holdey in due course from Beamatiy 

wat there are cixvoumctances in avidenwe tending te show 

that defendant in error is « mere Gepealtory of tha notes 

through «hom Sceman ic aroking te effaet theie colleotiitie 
Beotion S35 of the Resotiable Inotrucents Law defines 


® holder in duo course, thus: 


“A hojves in due course ia « hoidex whe Ane taken the 

inetrument unmier the (oliowing comiitionsr 

i, Theat She listriament in cermplate snd regulor upon ita 
Tage, 

eS, Phat he beosme the hoader of it before Lt was arerdugy 
om without noties thit Lt has been previously dishonered, 
47 such was the foot. . 
4 Se That ke took it in good foith areal for wa lath, 
: @- That at the time it woe nesotinted te Bim he head ne 
noties of any inflawity in the inetrucent or defeet in the 
titie of the peraan negotiating it.* 


Seotion 56 previdesr 


8In the hamia of any holder others them s holcer in dua 
Sourse, « nesotiable instrument is subjeat+ te the mime dee 
fenses aa if i% were nonenorotiable,. But the heider who 
deriveaa hin title terouch a holders in due courads ond che 
ie not bimeelf «a porty to ony fraud or aureae or illessality 
affeoting the inetrument, hae all the vighte of auch former 
helider in resvest to 211 parties rior to snoh holder,.* 


Section 58 providens 


"Rvory holder ic ceemed oxime facie te be « holder in 
gue course; but shen tt is aknown thot the tithe of any 
argon sho hae mesotisted the inatrument ene defective, tha 

den is on the holder te sreve that he or some porcon 
umier whom he cloime acquired the tithe was « holder in due 
course, But the leat eentioned rule does net aprly in 
faver of « party who secame hound on the inotrument pricr te 
the agquicition of sush defective titie," 


The notes in question heving boem inderaad by the 
wokexr in biank wore nesetiable by delivery, (Gee. 34, Hecoe 
tiable Instrumente Law, Stat, 1933, pe 1036,) ani if defen- 
dont in orror acquired tithe to said notes, he soquired auch 


title by delivery from Seeman, 
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The only etotesents and aimiasions by Seaman, 
atmieeible in ovidence, sere sugh sa sore nado by Rim eaile 
h¢ wae the holder of the notes after saturity snd before 
they vere delivered to defemtant in ervere Eonohett ve. 
Rimbark, 115 Thieg 2°33 
Ne Steams, 150 Tiley 3476 


There wae euffieient commetent eviconse adduced 





to require the submiesion te the jiary of the qusotion whether 
or not defendant im error was the holder of the sctes in dus 
course «ni the trial court erred in giving to the jury « 
peréaptery inotruction to find the isauea for Jiefendant 

in error. 


The judasent fa cevereed ani the causes remanded, 
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PAULINE NOBISON, 
Arpelieds APPESL FROM 
COUNTY COURT, 


va 
UNITED pay ERALTH AND 


ACIDE yt COOK COUNTY. 
‘THOVURARCE san Saal am Ot  alabiabiei 
, Apoolutnte oy 
\ 1 CG fe if m2 4 ra 5 


“Tin, PREATDING JUSTICR BcuMe 
DELIVERED THE OPIRIGR OF THE COURT, 
Thin is a suit institated in the County Court 
Upon 2 heaith snd accident insurance policy innued by ape 
pollant to duses febleon, husbond of eppelles, December 27, 
2G11, wherein a: poilee cae nesed ae bencficisry in ease of 
the death of the innurca by accident. <A trial by jury roe 
wulted in a verdict and judgment egsinet erpellant fer 7500, 
There io no appesranes here by sopellee. 


By the terme of tha poiiey Robliaon eas inaured 


againat; first, the effestu reauiting, directly ani exclu» 


sively of .11 other causes, Trem bodily injury cuntained 
through externei, violent ani accidental means, excluding 
auicide, sune or intune; ani, segond, disabliity reeulting 
from iilnees contract during the iife of the polioy and 
efter it had boan miintained in continuous forse for 30 
days, Tha policy previdea for the payment of a monthly 
accident incemnity of $40, 3 ponthiy ilinesa indemnity of 
the like amount, smi for the payment of 2300 in the event 
ef lons of life, The policy «ise containa a provision as 
follows: 

*fritten notice mast be given to the Company sithin 
twenty duya from the date of any accident or the berinning 


of disability from Ltilness wron which claim i¢ beaed, with 
1 name ami addrase of the esoured, uniess the notices 


herein specified shall ba shorn not to have been reasonably r 
possible, in whieh event they must be eo siven ea scon as oF 
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om le 
reasonably possible, Hoetias of «a eleim for indermity shell 
be deemed sufficient only when civen to the Vom: Oc fice 
ef the Company, ut Ssginsyv, Wichicsn, or te a duly authorinell 
agent ef thé Company an the ehity, town ar county in which 
the assure ahold reside <t the tiem of giving ouch motives, 
Failure of the acwured or beneficiary to comply atrietly «ith 
Said motios re cuiremente eholl Jimit the lisbdlity of the 
smpany to ontetonth of fine cmount thot would otherwiae bo 
poyabdlo,* 
About Pehrnary 2%, 272°, the inenved filled out 
ani forwarded to appelicnt « written netics of hia ilinona, 
prepogatory to cliiming imienndty tscravor, Thie notice 
etutea that the insured wi6 taken 112 on Pebrucry 2, 19153 
that he was firet attended by 4 physician on the following 
day; thot frre NM. Ae Esjcwe wor ouch piysictan. In enecer 
bo the question, “ase the dlesaes®, the incwred stated, 
"Pleuriay, right lung, cough, (ifficwlt breathing, poin in 
cheat," Accermpanying euch notices of Lilneesm waa o eritten 
report to appeliant by Dr. Mejores ef hia exumination of the 
inwured, Thia repert stated that the disease souedne the 
dienwility wae plourisy ond that the imewred had no ether 
diseame; that the precine nature of the Inourad's flinese 
was oough, cold ami effacion of lunge; that the ayeptors 
which led hin (the doctor) te diagnose the disease as pleuriay 
were poinful and dietreaeed labered breathing, couch, pais 
in right side, scanty urine. 
On March 4, 191i, the inured made « formal word fied 
Claim for indemnity on socount of hia dlinesa, of 310 per 
weak for 4 weeke, Accompanying #014 elaim by the inowred 
wee « written otatenent by hia «attenéging physician, wherein 
appear the following question» and anernres 
*S, With what Lilnees or disease wan the Claimant affLicte 
a STK to whit extent? Anacer fully, Pileurisy, eith aqme 
kL lealote 
%%, Dencribe the symptems thet lad you to diagnose the 


Giegase shove ateted, Amt, Pain in right side, with cough 
anit scanty urine, Pain on breathing, fevere® 
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Upon thie cleim by the insured for indemnity for 
dllness he vse podd $36 by appellant. 

Tha insured died on Arwdi i, 1925, 

Tho richt of appellee te recever in thia case is 
pradicated upon the ciadm thet the death of the lasured waa 
the result of an ageidient which he sustained om Jonuary Gi, 

— 3038, Bo formal etitten agtles woo aver aarved upon apple 
— lant by the ineured or by arpeilee thet the ineured bod 
ewer suatcdead on eooidgent, or thet his death rasuited from 

am aecident, until this suit waa instituted on duly 5G, 1925. 
R. There ia, hovever, cove claim by apreliee that the civing of 
euch notice wue waived by spoaliante 

The only evidanee in the resord taniing to shew 
that thé insured sustained an accident on Jonucry Gly 4015, 

lia the teatiaony of agpetion Who stated that the ineaured 

then lifted a sard coal stove in the fronk room of their 

Bouse; thot the next day he complained about being 114 and 

that hie Lilness continued until hie death, On creas axa 
ination the citnese wes asked te atute the detaile of hew the 
aecidest happendd uni oho anewored aa follower 

"oli, it waa a pretty bad day, oni he wnean'4 sacke 
dng that day, ao I saya to hin, T aay, Sim! I says, "2 nave 
got a sing oni 1 sant te put it unier sy atove,! and ho saya, 

All right, Powline, I wiil heolp,' 20 I antehns hold of ‘he 

BinG, at he catehes Bold of the etovwG, ami the stove was 4 

hard coal burner, I guose it stood about that bigh (Andioating), 
and he lifted the atove up, ond IT pushed the sine umior it, 
ai 9 212 at onve be ould *Oh, ay, I foal so funny,? ond 

ao J aula, *Whot*s the matter Jim,* ond he sst acwn, ant he 

Said, *Oh, I fol awful bad,! and I acya, "Do youTt and he 

anyo, *"Yea,* Saye I, "Ie there anything I aan dot ami 

he aaya, "Ho,* oni he cat there and looked kiri of funny, 
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amé I looked at him and T snidy “Jip, de you want me ta 
dea anything for yout «nd ho saya, 'o,* a6 T didn't say 
any more, And the next day IT acy, "Jim, ore you coing to 
work?! and he said, "Ho, I don't feck ihe coing to vork*, 
he waidg "2 cantt, Thore io acoething bothers me heres? 
I sata, 'Rayba you burt yourself lifting the stove,* He 
anid, "Toll, maybe X dids and I felt awfnl bad over since 
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She testified that she cniled in Dr. Majora the 
following day and then teld him ehout the eceident, 

Dr, Majors teatified thet he visited the Ineurad 
professionally from February °, 1915, until Korch [Sth follow 
ing; that neither the insured sor appellees ever told his 
that the insured hed sustained an sockéant, ont that he hed 
never herd of an accident to the ineured until he beard 
avpellee testify in courty, thet shen he first eslied upen 
the inoured smi rade on incuiry os to the crobsabie sause of 
the inoured's ilineas, he was informed by the insured that 
he had cotton wet while he waa rorking. Ue further tecetified 
thst in his opinion the demedicte @auce of the deceased's 

~ death wae Bright*s diseases that he did not find any evidence 
of valvular heart trouble, ani that the condition in which 
he found the insured could not heve resulted from a strains 

Dee Rie Carter, cailed a% 4 witneea by erpeilen, 
testified that be attended the insured from about the middle 
of February until the time of hie death, thet in hia epinion 

the insured waa affected with valvular heart trowble cue to 
=, *traing The crosa examination of this witnase tend to 

.  depresints the probative walue of his tastinony on direat 

ss @mambina tions 

The atatenent claimed to have been mado by the ire 





Sured to his wife, as testified to by har to the effect that 
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the fiilness of which he cemplsined cn February 1, 1025, waa 
eaused by a strain incident to lifting « coal ateve en the 
& aay preaee@ding, wat not a part of the pas set and wae 
inadmissible te show that the insured had suctsuined an acole 
dent, or thet the ilinessa of which he tren campleined was 
Saused by an acaidents  Gighe Acces Inte CGs Be Gorhsch, 
365 Tlie, 285.6 
Aili of the fate and ciroumtames in evidence 
gompetent to be commidered termi te ahow that the Lilneas of 
& “hich the ineured complained oni with which be waa arfeoted 
wan dye $6 orunes other than an secident, and that the cialis 
ef appellee te the contrary waa an aftorthousht. 
Yecoanarhly, the verdict of the jury was precioated 
upon a finding thet the tenth of the insured eae osused by 
) @n aceident and such Cincing in Sgeimat the aenifeat ceigat 
bf the evidence in the oase, The barden of proof on thie 
iswue wad upon soptilec. Hex 
ASODe,g 2065 Tlie Apres We 
It do inaicted by appellant thet the fahlure of 





the ineured or of appeliea to alive written netiees of the 
happening of the socidant within © days thereafter preoluies 
a fight of secovery unless the giving of such astice wae ecived 
oy oppeliant within said 30 Gay. 
Appuliee did not becoee «o cisaieant under the terns 

of the policy until the death of the insured ani aa the doath 
of the insured ooouwrred more then 10 daya after he is «lieged 

q to have suetained sn accident, the provision in the poitey 

| heretefore quoted with reference te the raquircment of 

_ «- eritten motice te the ineurer deee not hy ite term, whan 





properly conotrued, apply to appe lies. 
Ee Hozaeohs Wubtie 
The testimony of the witness, Nellie Korrison, 
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wae proaumabiy reiied upon by appelise oo tending te show a 
waiver by arpeliant of aay written notice that the death ef 
the insured eas cocasioned by on scaident., Muah of the 
teatinony of this witness was clearly ineompetent, and cote 
sidered tn ita entirety, 24 is insufficiont to eetcblieh « 
waiwew by appellent, The party or cartiesa with whom oho 
Qlaims to have commnleated rolutive to the ¢liadm of appellees 
wndes the poldey were not identified by her or by any other 
witness ae auntaining sny reistion whatever to arralilente 
Avseuming for the aske of the arqument that the 
insured suoteined some injury, ougesioned by lifting « stove, 
4t is urged on Behalf of smpeliant thet there ie = aistinge 


- tion between an acoldent por fea ani a mishop resulting fram 


aceiijental meant, amt thit as the injury claimed te have 
been sustained by the insured won ocoasloned by hie aot done 
Voluntariiy ant in the ordinary esy «ith no unforescen or 
involuntary moverent of the eody, such injwey can net be said 
to have resnited from sooidentsal means, There hae boon 
much refinement of reasoning in tre Glogusaion of thia quete 
tion, which wa are not now disposed to coneider in ita 
various phasoa, or t¢ fellow in enneumoing a rule to be 
applied in the oune at bar, The general prevailing ruia, 
ami ¢ng «hich sonminds our sppreval, ney be atuted thuas 

8If the insured's «ot was attended «ith un unexrected 
and unuaual rocait, = one which oeoulad net have heen reasonably 
anticipated, andi witoh he did not intend to EPOAUAS 5 that 
it, was not the naturel or probable conaequence ef hin aut) 
and waa not the result of design, Out was produced unexe 
peetedly and by chunca, « the injury »as esused by aceidental 
date within the ect of poliotes of accident ipeakaune® 

24 oe he 
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The application of thin rule would embrace an ine 
Sury resulting from the sot of lifting a atowe, a2 clalmed 


in the present cage, cr from the act of lifting o bex of 
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aahee ond cimiers a9 was involved in Globe Sag, Zmty Cos ve 
Gerisohs 


As te o further question radead by appedisn® relew~ 
tive te ite liability where the decth of the insured reoults 
from somo disease which 44 ocoaatonod by cocident, ar which 
eowaperated with the sqeident in ocuning daathy, we commur in 
the viewr expresset in tha sali consiaered opinion by Ere 
Sustios Carnas in Cronies i? 

279 This Appey S500 


The sixth iueteustian siren at the instance of 





apceliee ts not baaed on any competent evidence, bearing 
upon the queetion of a waiver, omni furthermore, said ine 
struction de in diresot conflict with the first «nd second 
inatrustians civen et the imetance of appellant, IF there 
had boon any competent avicemme teniing to shew a waiver of 
notice by uprellant, the firet instmetion given at ite 
instaunoe should heya anbodied a referance to the doctrine 
of wulvere 

Tne fifts itaatruotion siven st the inetenea of 
appelieo erromsougly <iracta the attention of the jury to 
certain provisiona an being contetined in the poliey which 
are aponarentiy not contained therein. 

Por the orraro atated the Judgment is reversed and 
the Gauae romended. 

REVERSED AND -EXSEDER,-~ 
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THOMAS SOBRADER, | - OF SHTCAGO, 
Plaiutiff in Error. ,oOT | 
we 1921.4.478 
RR, PHESIDING JUSTICN Dale 
DELIVERED THE OPINIGH OF THE COURT, 

Thie io 6 auit by dofeniant in error anainet 
pisintiff in error to renover 91,000 us liquidated dasages 
for the aliesed breach by plaintief in error of « written 
contract, At the trivd in the Huntotpai Court defendant 
in error heaving introduced evidence in support of hie ciein 
and plaintaff in error heving cliseted to offer no counter 
Vailing @videnge, the court imrtixeucted the jury to return 3 
verdict finding the iseuas for defendant in error ami asseote 
ing hin demiges at 71,000, ond juigrent was onterad upon 
euch yerdiie? sg returned, 

It is instated by plointiff dn error that the 
gontraet should be construed aa providing for the -oyment 
of a penalty snd net for tha psevment of tinulidated dena pet, 
4a the ovent of ite breach, ami that in ths ebsenee of proof 
thet defendant in error sustained agtiwol daasasea, he ia not 
entitled te recover ony damages shatoverte 

The contract ia aa follorwms 


ean : 
| STATE oF at 2, 


COUNTY OF COOK, 
AGREEMERT sade thia SSth day of Oo tater, he Be 
LG10, ane doetrvean Jigeund Claeer, formerly af Philadsiphia, 
nox of Chiguge, porty of the first part, ant Thomas Schrader, 
of Saiengre filinois, party of the secon! port, TITHESSSTHs 

TUiT, THRREAS, porty of the firet pert hae purchased 
from party of the second part « certain business located at 
Kurber 366 0, 43rd Street in Chicage, Ti lineia, said tusiness 
befng a Proteil candy, ioe crave oni confectionery busiaasa, 
for 4 consideration ef Tee Thowsend Deliiare ($5,000.00); and 
\) POHEREAS, a further comiderstion for the purchases of 
Dk. waid businesa by the party of the firat part from the perty 
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of the second cart eas the arresment on pert of the porty of 
the second part not te enexge in the acre or e sindlar tesi= 
none for a period of ten (ie) years within «a certain logslity 
in wh$eh the ac44 business fo Looe tas 

HON, THEREFORE, in conmbicerstion of the covencnte sre 
arEsemente herein contained, smi the poyment of One Dellur 
(31,00) from the party of the firet cort te perty of the . 
second part, receipt whereof ix hereby scknowladsed, party of 
the sooorn! part hereby aareea that he will not for a period 
of ten yeare from thic date, by Binmeolif or in ventunetion 
with othora, direotiy or iniirectiy, either 2a manager, agent, 
eener or capleye, engage in the retail ioe ereum, aumiy anc 
vonfectionery business in the City of Chlocat, Cook County, 
Yllinede, within « racdiwa of cicht (6) bleck, the central 
point of which sh<i] be Humber 366 East 45rd street in said 
eCity, and the anid porty 6f the soocad mort hereby seroes 
that in case be viciatea tne terme or spirit of thin agreement, 
that party of the firet part aheil be entitiog te the ais 
of One Thousand Dellars ($1,000.00) se ldouidsted dusagea, 
which purty of the sewond part ageees te pay in case of such 
Viglations 

*I4 in herohy sutucliy s<eroed that the stere conducted 
by party of tha second pert at murber 453 BE, 47th atroet in 
Chicago, Tliineie, siicdi be euxoapted from the prohibited 
territcry sbeve ceaoribede 

“Fitness the haads «mi seale of the parties herete, this 
a2$th day of Oatober, As De 10104 

DIGHURD GLAZER (peck . 
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Defendant in error went inte posagesion of the 
atore bDuliding et S63 East 43rd street, ond contucted the 
business there for two and ontehalf yeara, or until Arril 1, 
4913, shen hie leane of the bulldins expired, About a 
month prior to the expiration of the lease, ho antered inte 
negotiations with the agente ef the oxrner for « renews’ or 
extension of the lange, Ha sum them informed that ke aisht 
have 2 les#e of the building for the term of one year with 
the privilege of tro additional yeara, subiect to heing dite 
pooursesaed if the building waa scold in the seantims,  Deferilant 
in error expressed his desire to obtain « lense for thres 
years, but did not then sefues to take a leane upon the terme 
propesed by the owner*e agents, About two vacks betore the 
expiration of the lease defendant in error again interviewed 
the agenta relative to obtaining a lease of the building, 
with the intention of acee:ting s isase upen the terme formerly 


proposed by them if he could not obtain o isane for the term 
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o 3 om 
ef three yeara, aid wae then informed by acid avent® that they 
hed leased the budiding te plaiatify in errer,  Defuniant 
in error thon cisgontinued the Dusineas 34 said loeeation 
vedaune he gould mot obfain a leawe of the budliings, ari aodd 
gis atock om) Tixntures at augtion, So gonaiderad the prow 
pricty of re-ongaging im business oa tie South Side, but 
Tinaliy in Auguet, 1024, be enveset in the “helesude oom 
' fectionsry businenea on the North SE te Tnmeidately after 
ietamioant in orror vacated said budiding «ft the oxpiratien oa? 
nie leama, on April 1, 1915, plaintiff in errer vent inte 
possession ani gaineted there the sam bucineas formerly 
coming ted by Ate 
| That pieintiffy in orrer breeahed See gentragt aces 

net admit ef any ieubte Ein oereeoent thet he would opt 

for a period of tan youre encage Aim the sume buainese within 

the territery erecified, wa atiil enferelbie for seven and 

on@ehalf yeoara, wkhon he violated it. The contract srouifieally 

provides for the poyment by picintiff in error te deferniant 

in errer of $1,000 an Iiquidated doragen in the event of ita 
| Vigl«tion by plaintiff in error, Frere te nothing sbthina 
the four cornara of the oomiract that can be availed of by 
plaintiff? in error 46 tndieating cny intention of the parties 
that the damaget fixed showid be comidered as o penolty, in 
the event of ite vielation by plaintiff in error. Thut 
tome damerse agcarued to ceferisnt in error upon the violation 
of the cantraot by plaintiff in orrer is unyuestionable, «md 
it io cloar tiat, in this case, the emount of auch darsge is 
not reedily eacertoinabic, The «mount fixed by the contract 
ae liquidated damazes cannot, neler the oircumetancaa, be 
Gaikt tu be cither oppressive or axorbitunt, 

The parties having clearly intenied tao aum named 


ae Jiquidsted darmugee, defendant in error i+ entitied therete 
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om owe 
whethor hia dasagee be overpaid er uncerpaide 


Amusement Coe ve Cove, 277 Tlie Appe, 8505 Badloffe v. 


by 106 Til., 365, rolled wron ty plointiff in error, ia 
* * 3 





GQleariy diatingudehabie upen the facto from the present oaae, 
The rule applicable here ia atated in Eonnesay y. 

Metszer, 158 Tlle, S05, thus: "Shore from the nature of 

the contract, the damages sarmet be Galoulated with any depree 

ef certainty, the otipulated sum «£]1) urnally he held te be 

diquidated dumages, where they are co donominated in the 

instrusent.* 


The judament of the Kunieire] Court de affirmed, 
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ELLEN BARRETT, Adminiotrs prix 

of the Eatate of Thomas 

Barrett, decensed, APPDAL FROM 
COUNTY COURT, 


1 Wie CE COURTY, 
mistratrix of the 


' 
ANBIE HARSQHAK, Ac 
Ratatea of enh “pochek, Tmowoted, 


Were Appeliant.e 
921.A.48] 


Hit, PRERTDIRG JUSTICE BAGKE 
DELIVERED TI GPINION OF TEE COURT, 

fie action in debt on & replevin bond want ate 
etituted in the Bounty Court by Lilen Barrett, adwiniatratr il 
ef the svtate of Thorne E. Barrett, dweeased, agaiust Annie 
Morsehuk, administratrix of the sutate of Joseph Morechak, 
decoseed, A triai by the court titheut a jury revulted in 
a finding against the defendant fox 21,000 debt ena $1,000 
inenges, the debt te be sutisfied on payient of the damages, 
and judgment wan entered om auch fincinge The defendant 
appeadse 

The sadn defense interposed by appeliant upon the 
merits wae set forth im her fourth avemigd pieae A generud 
Gamrrerz interposed te this pios wae sustained by the court 
aml appGidant, having siected to abide Sy her anid plea, she 
wae defaudited, uni a hearing waa had upon the acseaseent of 
GAMALGH» 

The piesa purporvta towt up in bur of the action a 
formexe adjwileation, and svere, i: aubotanee, that ou Hay io, 
1910, K, Ovetfeld, Iancore Sbatfaid and Mre. My Ovotfeld, as” 
piaintiffe, filed in the Bunisipal Court of Chicage an action 
GA & Guntrast againet Perfect Enitting Biiia, a corporation, 
and Joueph Kerathvk, who wan tue samo Joseph Murachak of “how 
appo stant ix cdwiniatratrixny that eaid sult waa commenced 
by praecipe filed that day and sccompeniad by stutesent of 
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mde 
Glaim, sa foliowag Plsxintiffta alaim is on a seplevin bond 
in the penal eum of 31,000 dated Sand day of Oatobor, Ay De 
1904, axecuted by the defandants in the cass of Parfact 
Radtbing Hills, a Gorporationg ¥4—¢ Uy, Gevtlalc, Isaccr 
Onoifeid ani Hes, A, Sheifali, Clrouit Gourt of Qook County, 
Tladinola, Gene Hoe 255,508, tha braaca delng thie faidure of 
tae defendant, Carfact Bnltthag Miliag a corporation, to make 
return of tho property rorplevined oa the replevin «rit in oadd 
gaa9 ami to pay all coste anc demasee awarded for the »rongful 
suing out of the raylavin; that said statement of claim wae 
adoompanied by an afiicgavit by Ieador Chetfeid te the effect 
that the suit ene on the waid replevin bond and fiat there vas 
duo $1,000; that said roplevin bond waa tae eame bond on 
which sult ia brought ia thia present sction ani the peresnes 
awed “ae plaintiffs in saad avuit in the Bunicipsi Court, toe 
wits, i, Sbettald, Ieacor Oontiela and Ure, H, Boetield, ar 
thd Sats paraons whe are the beneficiaries ani tke paracne 
fatereated in and the only persone interaated in this vreasnt 
ouit acsainat arpolianty that the aald Mamieipal Court had of 
that time sni ef411 hae jurisdiction of sugh oa9@63; iat an 
elias sucsons gas isoued in acid cause and the defendants roe 
gulerly eppeared in eabd cause eo that the court obtained 
Jurisdistian of their persona; thet on June 21, 1GlG, the 
paaintiffe filled in said cause a B41] of particulars or 
amentied olaim aa follows; farratt for use of Sbatfald, ot 
ake ¥%_ Perfect Enitting Hillay ot <ley Goris Noe 178, 951. 
Pisintiffs! claim is for failure te make return of, toerite 
SO desen ewenters, 86% Ihay of yorn to the value of $1,000, 
interest at 52 Gs00, attorneys! feoa, 9250 ami court costa, 
$3, total, $1,833; thet said claim wae verified by the 
etfidarit cf said Iasder Ohatfeld; that aftervarda on 
Sertesber 14, 1916, the ecurt made and entered of recerd an 
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~ie« 
arder in enid case as fellows: Row cose tho raortles to this 
Cause, and Luereupen, om mohion of the piaintirf aereing it 
4a oxdered br the court that ieaye bo and hereby is «rented 
& @aid plaiatiff to amand 41) ceverda, papers and prousadings 
in thie eause by inserting the aus of Saariff Garieatepher 
Gtrassheia, changing pluintiff*s asse te read Sheriff Chriae 
tepner Stranancia, for use af By Ghatfeald, Isader Doatiold 
aad Mea, BE, Ghetfeld, It in further ordered by the court 
that leave be ond hereby io cronted said defendanta te tlie 
~ @ @Qlaim of seteotf norein inctanter, Thereupon the plaintizfe 
moved the cour$ te strike defemteantat claim of seteoff filed 
herein from the files of thin caucee “hereupon if is ordered 
by the court that aaid eotien be entewed and that the hearing 
upon anid motion be ami the ecea heravyyg in peatpened untid 
S230 a» Me On the IPth day of September, Ag De 1010, The 
anid plea furthers ayove that on September l4g 19M, there wan 
filed in seid canes a atetement of claim for deveniant for = 
422 Iba, of worated ores sae90F Meneeeeeesd S780 
RIO Uae Of TOOL FarMersseeaeTOP Weevees ony 87000 
$526 80; 
that taie atatenoat «ef defense wae an afficavit by Taadar 
Bathing ths president of the Perfaat Knitting Milla, to the 
effect thet the plaintiffa owed the defeninat by « seteoff 
$526.86; that afterwards on September 19, 1910, the sald 
eourt made and entered an order in sada caure in the words 
ami fisurea followings: Sheriff G.rietepner Strasaheim for 
use of RH, Obstfeld, Isador Qhatfeid ond Fre, Ky, Ghatfald wae 
Perfect Knitting Elile, a corporation, ani Joveph Marschak. 
Row come tant parties to this euuse for heering upen the 
Pleietiftfs! eotion heretofore entered herein to strike cefone 
dant's claim of seteoff filed herein from the files of this 
| Sausej and the court having heard tea arguaents of counaol 
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ami being fully advised in ths premises overruled sald actions 
Thereupon on motion of the defeniants herein 1+ da ordered 
that a trdal by jJucy in thie cause be «rived and that this 
cause be wubmitted fo the enuet for trisl] without jurye I 
ie further ordered by tht court tact leeve bea aml hereby is 
exanted eaid plointiffs to file en affidavit of merita berein 
te defendants slaim of weteoff€ filed cersin dnstanter, Theres 
upon this ganse new comer on in saezuler courses for trial before 
the sourt without a jury and the court having heard the ovie 
cence and the srgumente ef counted, taker thia auuse uader ade 
visenent, Ga the saag day there was flied in said osuse an 
amended wtstanent of defaemianta! claim of aateeff for yard 
telivared to the piuintiff{s and ast returned awounting to 
$760.04. To thio statement of claim was an affidavit of 
gaid Tewior Zatking presidant of the Porfest Kaltting Billa 
that the semount of the defendante’® seteatf wan « 

FOP faPBeescsnseaseeseavesxastlblgdd 

For Anteractecsserscccecseves baeGe 

$760 004; 

that on the sams day thera woe filed in the ease case a paper 
ontitied Stracsheim, ots, vo. Porfoet Knitting Killa ot ale, 
BO, 278, 41, being oan affidavit by sald Leader Ohbetfeld 
stating that he waa one of the defendants in the seteoff and 
that wiid defemtants have a sood davense on the meritea to the 
whole of the platatiffat demand and that the defense of the 
defendante to the sasteoff ie aa follews: thet he deniee that 
any werchaniies wie sold ani delivered te said defendant by 
the said claintiffe in the soteoff, that they were not ani 
are not indebted to the enid plaintiffs in said sotecff or 
that they had reoeived coeds which were not returned to enid 
Plaintiffs in acid acteoff; that thereupon on Sentanbur a4, 
1916, the follosing proossedinge cere had and enterad of record 
in eaid Municipal Court in said causee Sheriff Chriotopher 
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Straasheim for use of BR. Coaifald, Lender Obetfela anc Mra, 
HN, Oetfeld wa, Perfect Emitting Mills, a corporation, ant 
Joveph Harechak, Nov come the parties to this cause and 
thergupon the ocurt having heretofore heard the evidence and 
the argunents of counsel in this aauae and being fully advised 
in the premises enterea th¢ follewing finding, toevits The - 
court finds the iseuge ageinet the plaintifie,  Thereupen 
the plaintiffe move the oouct for a new trisl heroine “horoe 
upon it ia ordered oy the ojurt tiat acid motion be entered 
and that the agaring upon said motion be ami the sane nereby 
is postponed until 9250 as Be Oo the Pirst day of Qetahar, 

Ae De. 29105 that afterwards on October Gy 1910, there wos 
entered of veoerd in said Municipe.d Court in seid cause tae 
following proovedinge: Gheriff Christopher Stragaheim for 
ues of B, Soutfeid, I, Qhetfeld and Mrae M, Ooatfald vay 
Perfeet Knitting Bille, « serporation, und Joueph Karachak« 
You come tie parties to tide Gauge, aad thoreupen the piaine 
tiffa move the court to postpone tae hearing in this cause 
wpom the asid motion heretofore entered herein vor a new trial 
of thia oause; which motion is denied by the cowt. Therce 
upon this cause now goming on fer hearing upon said motion fer 
&@ new trial of thie cause, heretofore entered bercing oni the 
eourt after hearing the arguaesta of gounsel and being fuliy 
advised in the premises, overrulea auid motion and a new 
$rial of thie causo is denied, Thercupon, thin cnuss coming 
on for further prooseding herein, 4¢ io considered by the 
court that finel judgment be enterad herein on the finding 
Bereing that the gleintiffs take nothing by this enit anc 
that the defendants have and recover of ant from the plain 
tiff’ the costa by the defendants berein expended, and that 
exéeution taaue thersfor, 4 ta further gonsidared by the 
eourt that tha amount of the stey of axecution bend be fixed 
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at the eum of one hundred ani fifty dollare, and that plaite 
tiffs have thirty days tn which te file « bill of exoeptions 
berein, 

The said plea furtser avers that the Juccment 
entered ty the court in #aid enwae de et2ll in full foree, 
not reveract, set noidé, oatisfied or made void; thet on 
the trfak of esid came hich reauited in said judement the 
pieintsffa te matietain the issues on their port effered in 
evidence a paper which purported to be » eopy of the replevin 
boml, whieh ia the banis of the aetion in thie present suit 
and it Was sdmitsed by counsel far the defendanta that the 
paper wae a true copy ef said rerievin bond and the paper 
waa regeived in avidenoe by the cow} am eadd orleinal replee 
vin bomi; that the persons for «hose bunefit the cricinal ree 
plevin bond wae given vere the auid MH, Oustfeld, Isader Obste 
feld and Ere. 8. Shatfeld and the said rereone conducted 
aad’ litdgation in the Eundoir«] Gowt through and controlled 
the sama and they were the parties in interest and the only 
perties in intersst in anid suit and they are the same peracna 
whe are conducting this crasent litigation as plaintiffa in 
the none of Ellen Barrett, adminiatratrix of the ostate of 
Thomas £, Barratt, deceased, whe sae sheriff when the bond 
was giveng that the said Thomun ©, Barrett departed hia 
life intaatate on Kareh 80, 10083 that the sheriff, Thomas 
E, Barrett, hod ami hia admindetratriz, Ellen Borrett, has 
no personal or beneficinl interest in the recovery of aaid 
replevin bond, 

The right of setion upon the replevin bond in quote 


thom given to Thomas E, Barrett, Sheriff of Cook County, was 


— 


on the death of anid Thomas %, Barrett, veated in his ade 


_ @inistratrix ond not in his seuceesecr, Coristopher Strassheime 


Schott ve Youree, 142 Tiley #556 


& 
> 
on 
* 
s 
Si 
23 
ca | 
al 
’ 
= 
$ 
we 
io 
2 


eriniad 


&« i eal ee : be 4 bc i » * if AP 7h hoyotaa 
er 33° dee a 962° la 4. tor ,hoennvar #oa 


Sheth 9 we, Sete? ity gps eee pore Deo Be Eas eee 


ita Wo 7 on Ts M9 ; 45 ‘ : ba = 4 be) soroolys 
Fiona Srtmnes 9 aia! oF porte te. nihad $°% of. Sobde gins 


pit. t48% ntapdi oe enews mi: necvifoy wi Deriiahe saw oF Sas 


‘%- : Loe, ered: i; ® “G =n ies © wee Teng 


iJ 
r 

rah 

” 
' 
4 


i* v¢@& goyvahtve ak bovis, wey 


age S ys oft ; so. * ~eRcg Of: Fad? ghood aky 


a 

4 
a 

al 
ard 

~~ 

* 
‘ 
be 


12 amovis ewe bertod alyel¢ 
dete uDaen, end dxs bon wi fee boat sedd att el boc BLet 
bellerda vt tin tau! “Folia ot) wh mobgen boty Sham 
fit mie vse fanratee o} Piety” gtd gine wale hey eoron milf 
2,atad Goo S304 yt #8 e Rhee of Peenrtad at seksaeq 
HP bUELt ARO} rae etter bet, tuamge nbd sobseniein eis Ode 
Tih, ER tim, CO PA wet a Ba te etd ral merig Ya gman ats 
Pgoui AP Pitty fest adhe Grhveneel gl Peeeee ge aesoa? 
“dah atta spayed. 7 meenth ho edt fl! gaovts mi 
Bumout giao ede? 9 Lee Gt dete? an otavendad ste 
. toh gttean oH mel T gadet~‘wdadel std ton bad gtteraell of 
4“ 5 gieenos? ato af geetotakl ctol tone so Lagdpeteq Ox 
aitiod xkvelqes 

ea0i> ub list wicakasy ea? eo ue oedens te tania off 
woe gydmue Acct Sl) of gtgern @ .% nomodT of mewky aol? 


wi. ofa gi vt ow ,therra? gf samodkT tan to dined od? so 


erkeagn ci? gedeadats ) gteatoan eff of gon bao eta@axtctole 


8 gefll AE qpsauo® sy trodes 


— 





® ws 


Tf tt be conseded that the pasties nomed sa nase 


{nm the sation fartituted on eal’ scwclevin aonl by Christusker 


Steasehein, «9 det wp in the plea, eave privies te maid action, 
andy thavefora, Sound by the adjudication dn anid agtion aa a 
bar fo the rrasecution of She precent action on aiid bond 
ereperiy brought by the aimigietratrixn of suid Thorme Be 
Barvett, the plea in vulnersble to attack by aumurrer, doe 
eause if dees not aver faghe showing that said Tormey adjudde 
gation wan woon the merita of the case, The plea ia te be 
gonatrued moet strongly agsinet the pleacer, and for caght 
that is averred therein, the Jucgment in the aetion instituted 
by Christopher Otranchedm, Sheriff, ae auoceceor of Thenaa Ey 
Barrett, against appeliant's intestate, my have been entered 
againeat aald Straesheim for the renrton that he hac ne right 

of setion upen the replevin ben! Im queationis In such cage 
oaid juigaen$ rould mot oparete to bar the sresent oait, In 
ApPe, Wy, It waa hold that a judgment Tor somte against the 





aggigner of o oantraat, trough} after the sseignment, saa not 
a bar te a subsequent auit on the contraget by the senlgnod, 
beoause the jinicment sight wall hove gone againat the aceignor 
upon the groung thet ouch aanigner hac no rignt to ous and 
recover upon the eontract. This auee on further eypeal ie 
reported in 140 Tlie, 445, The demurrer to tha plow wee 
-Poperly aueta ind. 

Tha weit ef coplevin devertbed the property invelived 
as Tellowa: GO) pounde ansorted colere yarng 34 dosen 
nssorted colors ami patterns of boya* aweatere},; 18 caozen 
assorted colors and pattaras of mento awentera, & donen 
accorted colors ami racterne of Isdiea* awesteray 10 dosen 
agaorted colors and catterme cof unfinished aseortad swoatere.e 

The return of the ohoriff, an endorsed on said 
writ if ar follows: 
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“Tie pleintizf pore: segurity ae per bond berete annaxed, 

2 ave thda Se day of October, UGG, raplewined «1. ef the 
within desoribed property, amt have delivered the aame to the 
Parfeot Knitting Miite, na per receipt horton endorsed, this 
ennd duy of October, lett, Served thin writ on the within 
nawed defendant, HE, Chetfeld ani Mre, Hy, Gbetfeld, by reading 
She sume to them thie Sond day of October, 1264. The other 
eithin named defendant net found in my county. Thoma A, 
Barrett, Thoriff, by Goorge Lonke, Deputy." 


~ 


The original seplevin writ sith the retern of the 
\: sherdff thoreon APPSAES tO have bean iest ox sialiaid and 
Peco? was mada by a certified scopy. 
Appediant Sought to show that the pizintiff in the 
repievin suit did not reseive from the ahoriff «11 of the 
y property cexcribed in the crit, ond for thet prurpoag eifered 
proof eof the contents of the regeipt sentioned in the «heriff* 
return,  Objsction sas austeined to evideme an offered upon 
the ground that the return of the sheriff imported verity and 
wae conplueive of the fast that oli of the preperty dese 
eribed in the writ of replevin wae deiivewod to the plaintiff 
dn the coplevin euit. Competent proof wan offered that the 
receipt nentioned in the sherlfii's veturn was ae follows; “ite 
celved of T. A. Barrett, Ssoriff of Cook Countyy a]3 of the 
within desoribed property except 2063) pounde of aseorted 
colors ysrnj if\7/15 dowen oclors uni patterne of bers? 
gweateray, ti/S dozen sesorted colors and patterna of cents 
eveateroy G2 dozen assorted colors of patterns of ladies 
sveatera,® 
Zt will be observed thet the return of the sheriff 
specifically refere to the receipt thercon endorsed for a 
description of the property returned, sand aaid receipt might 
~- therefore properly be conpidered as a part of the resord in 
conneotion with said return, for the purpose of ascertaining 


| What property wae in fact delivered to the plaintiff. The 


: 
j 


| “righte of no third parties had intervened, and the evidence 


H 


| wae competent and shoulé have been admitted agoinst apnelleee 
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ANNA STAPLETON, P 
Appellee, / APPEAL FROM 
vs, ye SUPERIOR COURT, 
NATIONAL COUNCIL OF THE KNIGHTS COOK COUNTY, 
AND LADIES OF SECURITY, ? ie 


Appellant.” 


: A 


UR. PRESIDING JUSTICE BAUME 
DELIVERED THE OPINION OF THE COURT, 

This is a suit by appellee against appellant to 
recover the amount of a benefit certificate issued to Anna 
A. Stapleton, the deceased daughter of appellee, wherein a 
trial by jury in the Superior Court resulted in a verdict 
and judgment against appellant for $601.50. 

The certificate was issued June 38, 1909, and the 
insured died May 9, 1910. 

Payment of the claim was resisted by appellant 
upon the sole ground that the insured had falsely stated in 
her application for the certificate that she was born on 
August 21, 1890, and was 18 years of age at her last birth- 
day, whereas in truth she was born on August 21, 1891, and 
was not 18 years of age at the time of making her said appli- 
cation. 

The by-laws of appellant provide, inter alia, that 
its membership shall be composed of white males and females 
of not less than eighteen, nor over fifty-five years of age 
when admitted; that no person, nor the beneficiary named 
in his benefit certificate, who shall make false representae 
tions in his application or medical examination for member- 
ship as to age shall be entitled to receive any benefits by 
reason of a benefit certificate having been issued to him; 
that the subordinate council and its officers are the agents 


of its members in making application for membership, and 


~LSE08 ~ LO8 


. TOTTITATS AMA 
,2ollsaqh 


TYR ere cr corr 


AOD 289 


ee 


# 
3 


en BOL VGTaeiia Ght oC wh ORUND JawOIT At 
WO SYITAI CUA 








4 
7 } 
"7 on ¢ 
an * 
‘hi 
os more . | 
Jy GOTT OA Cvs Parts 
4 a ee ie  pehecierr eS Secs 
4 t ag ' , ' jh 
Pau. ) Eel: ae SF CRAVE LEC 


o¢ tusliscr, tanvexnr salloguse ye tise s ef edt 
SHA STALSIERL Breul rs Pees titesad 3 Pas) tos sult tevooe7 
BWistene ~aA7ils ck» S20 eb beescoeh sit ,sotelosve iA 
foilvsy « af necdiaany tac) xoite ve ont af yure yd {six 
OL £087 tot tdaslisaca doaltcas taemabut bre 

ivzss 9a? 


LiL ,2 wet” betdS “betuedtt 


ni botst<e eiac.fLst bed bemear ost ted? Sowory sles edd aoge 


fio nvod asr Sua toad atooititqaan edt rot nottestifiqgs ted 


ee 


wie ced @Gnl “si co ein FO wi1sa8ay BL uw bas .oesi gia feaguA 
bre ,£06L , 0s taiaud me atod @s7 wig Stuxd at eserodw . Bb 
mei bias Tan sith, “ Saks ot te o38 te arast Sf tom saw 

toftso 
ted? ,¢ife wetok ,euivote tneifleggs lo aasi-yd odT 7 = 
aust bre vutss adtise to baseqwos od Ifeds qtdaredmem att 
yc TO BrEcyY svi lewstht soya vom ,sotdyie asd? aeal toa to 
74d Bao Ton ,hOeteg ov tedt | pheddimbs aedw 
#Etnsets (st eGiat exom Ileia onw ,ntnoitidaeos #Ltenad atdi of 
~cadae 6? moiteniucae Lsotbes 19 Aulisotiggs eid af amold 
yi etitenad yng ovisoss oF helvitas ad Lise oye of -a5 “ide 
mii. ot boyaekt acod.poived etsotittiss titened 6.70 moeaaest 


aiveya off ein exgoiite sti bas Lionveo etsuibrodue edt tadt 


fre ,gttaxedusn sot coltisoiluys paides at atedmem ati To 


— 2m 
thet the National Council shall not be liable for any neglie 
gence, ireegularity or iliegal action by the subordinate 
council or by any of its officers. 

The application recites that the answers and statee 
nents therein made are warranted to be true and full, and 
by the terme of the benefit certificate said application is 
made a part thereof. 

On June 29, 1909, the insured went to the home of 
her friend, Mary Archer, a member of appellant society, for 
the purpose of making application for membership in said 
society, and submitting to a medical examination, Upon that 
occasion the insured mét appellant's medical examiner, Dr. 
Isabel Hursen, and Julia A. Brady, the deputy ef the local 
council of appeilant. The questions appearing upon the 
application for membership and the medical examination blank 
were propounded to the insured by Dr. Huraen, who wrote the 
answers, Appellee, the mother of the insured, was also 
present a portion of the time, and gave some information 
relative to the family history of the insured. 

Questions Nos. 3 and 4 and the answers thereto, 
as the game appear in the printed abstract of the record, 
are as follows: 

"3. Where and when born? At Chicago, in the State 
of Illinois, on the glist day of Auguet, 15690, and was 18 
years of age at last birthday. 

"4, (a) Your height? 5 feet 8 inches. (b) Your 
weight? 165 pounds, * 

An examination of the original application, as the 
Same appears in the record, discloses that the figures "17" 
were first written by Dr. Hursen in the answer to the third 


question, so that it read, "was 17 years of age at last birth 
day", and that subsequently the figure "8" was written over 


the figure "7", 
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Mary Archer testified that in reply to Dr. Hursen's 
inquiry as to her age, the insured replied she would be 
eighteen years old on her next birthday in August, and that 
De. Hursen said a matter of a couple of months wovld be all 
right, that she (the insured) would go for eightecn years of 
age; that in answer to inquiries as to her height and weight, 
the insured said she did not know, and that Dr. Burgen then 
stated the height and weight, in the application, as near 
as she thought they were. 

Dr. Hursen, called as a witness by appellant, tese 
ified that in response to the question regarding her age, 
the insured said she was eighteen her lust birthday; that 
the insured stated the day and month of her birth, and that 
witness figured tne year herself and put it down; that the 
insured was a very large strong looking girl, about 5 feet 
8 inches in height and weighed over 150 pounds. 

Julia A, Brady testified that in response to the 
question by Dr. Hursen, how old she was the insured said she 
Was eighteen years old, 

It is clearly established by the evidence that the 
application after it was filled out by Dr. Hursen was not 
read to, or read by, the insured before she signed it. That 
the whole proceeding was conducted hurriedly and with little 
regard to accuracy of statement is manifest from a consider- 
ation of several incidents disclosed by the evidence. We 
note particularly that while the application states the height 
of the insured as being 5 feet, 8 inches, and her weight as 
being 165 pounds, her height was in fact 5 feet, 11 inches, 
and her weight was 110 or 115 pounds, 

The facts and circumstances in evidence are strongly 


corroborative of the testimony of appellee's witness, Magy 


Archer, and we are disposed to conclude that the jury were 
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warranted in finding againat appellant upon the iasue of 
fact involved, 

Dr. Hursen, in her capacity as the regular examining 
physician of eppellant, waa the agent cf appellant and appele 
lant is bound by her acts within the acope of her authority. 
Johnson v. Royal Neighbors, 253 Ill., 570; Turner v, Modgrn 
Yoodmen, 185 Ili. App., 404. 

It is urgéd that the court permitted improper 
eross examination of appellee by her counsel when arpellee 
was called as a witness by arpellant. The evidence adduced 
by such cross *xamination would have becn competent in ree 
vuttal and the court did not abuse ite discretion in pere 
nitting the witness to testify upon what purported to be cross 
é€xamination. 

The instructions considered as a series state the 
law with substantial accuracy and the jury could not huve 
been misled thereby. The latter portion of the first ine 
struction, of shica most serious complaint io meade, is more 
favorable to appellant than was justified under the iasues in 
the case, 

We perceive no aubstantial error in the record 
and the judgment is affirmed. 


JUDGHENT APFIRKED. 
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MA, PRESIDIRG JUGTICN BaURE 
DELIVERED THE OPERTOR OF TE COUNT, 
Upon infermation filed in the Puniecipal Court on 
Auguot 2i, IGl’, plaintiff in orvor was arreiened on the 
following cay, shen he entered his ples of net. eulltyy ond 


having waived terial by jury, wae, upon 4 heering dbefora the 


I a a eee, . le 


court, found giiity se sharged, and was ordered te pay hia 
wife $16 weekly on Yonday of each ond every woek for the 
pertod of ome veare Plaintiff in orrer @o® also then given 
ieave to enter inte recognizanme, oe provided by stetute, 
and auch recogaizande in the sue of 700 waa then antered 
into ond approved. Theresfter, on August ofth, following, 
the court “es informed thet plaintiff in error had violeted 


the teres of aaid order, in fhia, that he had fstled te pay 


, OE 


the oum of $26 sue ani payable Ausuat AOth, 1613, whereupon 
om attachment #45 orliered to taeue against hime An attache 
ment wan then issued for the appearances of pisintiff in error 
forthwith, The sttechment doas not apresr to have been 


served on plaintiff in error, but the order snaterad by the 


court on said Auguat 26th recites that plaintiff in error, as 

\wand in his own proper peraon aa bY aounsel some into court. 
This order imports verity and it sust be presumed that plaine 
tiff in exror vos thon present in court to anewery fer his 
alleged defoult. The ceuste then stood for heoring by the 

| eourt upon the iesue whether or net pisintiff in error waa 


i in default in the paynent of tae weekly slicwange to his wife. 
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Ho further proceedings appear te hove been had 
until Hasan 30, 1914, xhen the reeord shot that plaintiry 
in error tn hia on proper rerson gare inte ccurt, ani that 
by agreement of the parties the hesring of the axuee was 
econtimied until Apx4i Srd fclilertnr, Theroafter, on April 
Sed, loth, 23rd ami 28th «nd on Ney i4th ani Slet, foilewing, 
wpon like aprearsnce by pleintizfe in error in his oon proper 
peREoR, sani by agreement of tie parfiies, the hearing was Ture 
ther continued, the iast contimianes being to Moy odpm, Bony 
whet purporte to be the finsl judement of the court, was 


entered of resord, as follovns 


*Te Btate*a Attorney now here wovwea the Court for 
final judgeeat on the finding of @ulity entered herala said 
People being represented by the Stetets Attorney, ami tn id 
defenéant Jeim RR, Breen being present in Aie oen proper 
Person ak weli an represented by counsti, and not sayins any~ 
thing further wig jodement of the Court saowld net noe be 
pronounedd against hig on the finding ef sublty entered herein 
in thie caune, the Court finde that it ham juriadictioan of 
the eubjecteratter of thit caus# and of the rartiae hereto, 
am it ia gonsidered and sdjudced by tne Court that said 
defendant John R, Brown in gqulity of abandoning without sood 
qaus@, hin wife, and neelesting and refusing to maintain and 
provide for here 

PAnd (% appearing te the Court thet there is on agresment 
existing between the County of Cook and the City of Thioxge, 
in aaia County to reetive and keer in *he Rouse of Correction 
in asid City, all persons eho may be acntensed ofr committed 
Shorete by this court, it is considered, ordered and adjudged 
thet ssid defendant « Jobn Ry Brown ~ because of anid fjudsewat 
of quilty, be end he is hereby seatenced te confinement at 
jabor in said House of Correction of the City of Chiease, in 
the County of Cook and state of Iliineis, for tha tern ©: 
ix months from ani after the delivery of the body of wald 
éofermiant to the Fuperintenmient of «aid House of Correction. 
And the Bailiff of thin Court is hareby scormeanmied to take 
the texiy of aaid deferwiant John A, Brown ~ from the bar of 
thia court smi deliver the body of said defendant to the 
Superintendent of eanid Nease of Correction ond the Guperine 
temient of gaia House of Correction ia hereby commanded to 
receive the body of #414 dafeniant, John BR, Brown « into his 
custody and confine aaid defendant at labor in anid House of 
Correction in safe and secure custedy fer ani chiring said 
term a8 aforsazid, and thet said defeniant be theres fter 
éischar ged. 

®It is further ciomseicered by the Court tint said People 
Rave and recever of and from said daferiant the cocta herein 
ami that execution issue therefore 

*Tia mnid People being represented here by the Stateta 
Attorney, unit ealt defendant = John RA, Brown being proesat 
in bis on propes person as well as represented by counsel, 
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and said defeniant huving been convicted herein oa show by 
the recera in this cause, ami the Court having neard the 
evidence introduced on the trial ef this esuse touching the 
Gireunstances ami Tinangleal svliity sf sald defendant, and 
having duly regsrded said oirovumetanacéa ani finaneial sbillity, 
it da ordexyved that said defeniant be and Ag in hereby direoted 
and ordered te psy to Aona Brown the wife of said dcfendant 
for the use of acid wife the sum of Sixty Delicrs instenter 
ani Ten Coliara (210.00) weekly on Boriay of each week until 
August 19, lfid, the firat week berinning with this day, 
provided Seave is fiven acid defendant to rey any sum of 
wonty payable hereunder to fhe Vierh of this court, ond in 
oao@ any of anid suns of money ara pola to anid Clerk, anid 
Ciexvk in in tast anoe direoted to pay the asme to the ens 
entitled thereto a9 herein shove provided, 

"It i6 ordered that leave be awi it hereby io cranmted 
te auld defenmiant to enter ints « recognizance with surety 
or sureties ao mey be approved Wy thie Court or a Judse 
thereof, eaid recognizance to be conditioned according te 
daw 4n gases of this slaracter, ond te be in the cum of 
Seven Hundred and 86/100 Doliare (8700.60) and payable to 
the People of the State of Tliinoia, for the uze of Anna 
Brose 

WAni in case eaii defendant shail enter into euah reooge 
nisenoe, smi the same ahail be epproved by thie court or a 
nudge thereegt, in that oame if is ordered thet sald defendant 
ae from custiay for the spase of one yaar from this 
CaLSs 


Section 1 of an Aat relating to the Abandonment of 
Wife or Chididren, after defining tho offense, fixing the 
punishment oni preseriblng the progedure, provides aa followas 

“Tf the Cdurt be satiafied by Information and cue proof, 
under Gath, that at any time during the yoar the davandant 
haw violated the term of auoh order, it may forthwith cree 
goed with the trial of the defendant uncer the orisgine2 
isdictmont, or sentence Biw or her uncer the original don 
viction, ae the case my bo.” 

As the writ of attuchnent which saa dasued sgainet 
pasintiff in error waa never served upon him, hie appearance 
in sourt waa not referable te the command in eaid writ, but 
rather to the provision of hia resogmizance to make his 
Spersonal appearance in court whonever ordered to do a6 
within a yerr.* It will be observed that the final order or 
judgment above get forth and which ia the only order or 
gudgeest here involved contains no finding or recital that 
the court wae aatistied by information ond due proof, uncer 


cath, that plaintiff in error had violated the terms cf the 
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prior order chereby he wae required te say te bie wife $1G 
weekly. Being o oriminsl atetute, it io to be strictly 
sonetrued, and “@ regard if as ocaentisl te the walddity of 
the judgment here sought to ba entered that if should contain 
the recital of « finding aa above indicated, 

Tt may be suggested that 4% apeeare upon the face 
of the record either that plisintdff in error had made ecma of 
the payments required by the originsl order, er that the court 
had, in the exercise af its diseretion, changed the amount 
that plaintiff in error waa required to poy, beeauce it fa 
apparent that if pisintiff in error bed made no cavmenta ahate 
6ver, & much larger amount than $60 would, in the abeence of any 
change, have hean due ami paysble on Kay Sa, 1914, If ony 
change ras made in the omount plaintiff in errer vas raquired 
to yay by the order firat untered, the record showld so show. 

In view of the foet that the arrearance in court of 
Pialntiff in error, whereby juriediction sa acquired of phe 
PSLsoh, was not in responae te the writ of atteohment which waa 
iasued against himg «e do not deem it necessary te determing 
whether a prooseding in attachment may properly be inveked in 
compulsion or punishment of a defendant whe has made default in 
paysents required te be made in such a esse, or whether the pro 
per procosding ic by forfeiture of the recosgnisance ard ane 
Toraesent thereof by exeoution, as provided by tha statute. 

The judgment in other reepoote te in conformity «ith 
the provisione of aeotion 1 ef the «tatute in UG thong 

As there ia no assignment of error which qucations 
the proceedings prior te the entry of the final judgaent, it te 
uanecessary te remand the cause for a new trial, but the judge 
ment will be reversed and the cause remanded to the Nunicdipal 
Court with leave to deferniant in orrer te there move for s 
Proper judgments 


REVERSED ABD HERANDED 
WITH DIRECTIONS, 
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THE PEOPLE OF THE STATE OF ILLENOIG, 


Defendont #n Srror, EARS TO 
VR Fi 
f NUWICIPAL COURT 
HARRY MARTIN,» Pi 
\ Ploineaty in Error, OF CHICAGO, 


wit 


‘WA. PRES DIRG JUSTI mie BAURE 


DELIVERED TRE OPIEION OF 153 ne « 
i.A.485 


An information filed in tha Mumicipsld Court charges 
thet on Ray 25, 1014, plointiff in error "wee an icie and 
dissolute person} wae o phlifererg did hibitually neglect 
hie seployment ami enlling anc did not provide for himself; 
aa Sm idle andi diseolute person sréd negleotad o11 Isefud 
tusinese and adic habitelly siapamt hia time by freouenting 
houses of iilefsmee, oni ticpling shops, githout giving « 
geod acgount of himeeify ie known to be « thief, or plakposket, 
having no lawful eeane® of support, snd xen habitualiy found 
prowling around places of public «amusement, stores, chopa 
of crowied thoroughfares, cara, tippling shops, contrary 
to the form of the #tatute im such case sade and provided, 
and againet the reace and dignity of the people of Tilincia.* 
Plaintiff in error entered sie plea of not mudity ami upon a 

4 triad by jury was Pound puillty of being a vagabond as charagade 
Bone Judgment of conviction, the noture of shich is not 
. disclesed by the abetract, «us entered usom the verdict, 
emi thie writ of error is prosecuted to reverse such judguent, 
The information substentislly follows the language of the 
Statute, Section £76, Chute 35, Re Se 101%. No obiection 
| $0 the information, either as to ferm or subetance, «oe 
interpowed in tha ccurt below ant no bill of particulars 
eas requested to ba filed. The inforsation in mufficient 


+ 88 ogainat attack after verdict. 
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It is urged tat the verdict is not supported by 
the evidence. 

Hartin Ruzhes, o sergeant of police, testified 
that Ae hed known pleintiff in error a Llittie over two years; 
thet plaintiff in arrer bec “Yung out" of « Giger store at 
Zend etree$ oni Sobseg avemie for the Inet yoory that he 
hed seen plisintiff in error arocumi thera every night fer the 
lsat your, ae late oa 2, 4 and 5 of¢lock in tha mornings 
that the plage wae frequented by pinps ani piokpesbetas 
that the avsacciates of plaintiff in error were oisps and 
pickpockets; that plaintiff in error was a plokpocket; 
that he never knew plaintiff in eorrer te do any work, except 
about tee monthe in the fali ef iG15, shen he menaged s 
ealoon ani Gafe, or waa 4 waiter, or «a8 in charge of eaitera 
thera.e 

Polios officer Carey and detective cergeant Pierrot 
testified te substantially the same fsate, exsert that the 
isot named eitnesc, whe wast on duty from 6 ofoleek in the 
morning to 7 ofclock in the evening, teatified that he sas 


plaintiff in error in the same cigar atere nearly every day 


between 6 o'clock in the afternoon and 7? ofciock in the evening. 


Plaintiff in error made a pretense @f showing thet 
he had been engaged in the resturant business #ith one, 
Lipahite, at 1936 Archer averme, since April 1, 1914, and 
that said mMisinese rrovided him «ith « lewful means of 
aurport, but the testimony of himself ani his witneas, Lipe 
shits, is, on ite face, se incredible and inconsistent with 
the satabiished facts and circumstances in evidence, that 
the jury were fully justified in wholly discrediting the 
ame, Plaintiff in error dowea not deny that he wan and is 
a piekpocket. 

It ie said generally that the trial ocurt improperly 
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admitted incompatent and iliegel avicenoe, If any auch 
éviderce sas admitted by the court, it wae, in so for of 

the abetrast of the record discloses, so adnitted without 
any Odjection by pleintiff in error, Gusationa reicting te 


the competency of evidence con not be raieed for the Tirat 


—— 


tine in a court of raview,. 

But one sbsection was intarpoeed by plaintiff in 
error to the oral instruations civen to the jury, sand thereupon 
the court gave xp scditionel instruction shich fully act 


the objection interposed, 


ll 


Zhe State keving sheen thet pleintiff in errer had 
ne erployment anc mo gieible lewful means of aurport, if he 
had such eeane of support, it was a Zact peculiarly within 
his knowledge, and in the sabeence of any credible proof by 
him of such fact, the jury «ere earranted in finding that he 
had no lawful geans ef surpert. Peyole vy. Otheete, 176 Tlie 
ApPe, 86. The juccment of the Kunicipol Court in affirmed. 


JUPGNERT AFFIRSED, 
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JOSEPH R, NURN aii GEORGE BIC, 
Appellees, 
7 APPEAL PROB 


VBe 
4 INTERLOCUTORY 
B, K, BLOCE, Geine business as THE 
EMPIRE DIS? COMPANY; THE BC ORDER DERYIEO 


SHEP BORD AND HONTOAGR COMPANY OF 
Fa eat e gerporation, and MF 


"pled tba ROVION TO DIAS SOT VE 
3. CERMAR, Bedlit? of the Lungs 










Court of Chicas, THIWICTION BY 
On Avreah of ia CIRCUIT COURT, 
THE NOTE NORD AND HoRTaAge compas 


Bical SOUR, CONT Ys 
Zw Appellonte 


, 1921.4. 486 


Bile PIG: oe SUSTION Seine 
DELIVERED THE OPINIGH OF THE COURT» 


HES YORK, i 


This in an appesl by The Note, Bond & Hortrage 
Company of Rew York from an interiooutery order of the Cire 
eudt Court overruling appeiiants mcticn to disaclve a tet» 
porary injunctions 

The bill alloges thet appellees on June 3, 1214, 
were induced te execute o cortuin Judgment ncte or aatea for 
various sume of soncy, ali of which neten wore sacle payable 
to the Tupieo Piotiliery Company, and one ef which notes 
waa in the aum of 0453.85, = the agount of the remainder of 
the said notee being to appellees unknown, but to the beet of 
the knowledge of appellees being of the cum of seventyefive 
deliage ($75.00) each; thet the execution of seid notes 
wae Obtained by ond through circumvention and misreprosone 
tation, with the right of canoeliation and revouation of each 
of aaid notes, in tie mukera thereof, that on the sbove date, 
Be Ke Bio@k ani Newman, agents for tie Empire Diatiliery 
Comeany, called ut the place of tusiness of appellees and 
represented to them that if they «ould execute to the eaid 


Empire Distillery Company the «seve mentioned noten, that 
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upon the execution of sald notes gertoin barrels of whinkey 
which wore represented than and there by the gaid Block, to 
pe the property of the defendant, the Empire Dinatillery Com 
pany, free from cli incumbrance, would be delivered to 
appeiiees; that avpellees then ars there told Gaid Block 
ang Newman that they ~ould execute aaid actes only upon the 
condition and understanding that oakd notes would be aquiva~ 
leat to the delivery of the ehigkey te appellass as represented 
by aaid Block and Newnen, and thet arpeliessa ceadld on the 
following Momdisy, it then ami there beiaz on a Saturday after 

COM, Gunced ond revoke anid notes, if the representations of 
vaid Bleek and Beeman vere found to be false or untrue; that 
Haid Block ami Reemin told appellees te execute anid notea and 
that said Block and Rowmen soting for the Fepire Dietiilery 
Company would give appellees two days in wiich to cance] and 
revoke said notes if aaid representations s0 made by aid 
Biovk and Newnan were foumil to be other than aa so made by 
them, that said Block ami Newnan told appellees that aaid 
Block wae the only one who wae authorised to mke out seid 
netes; that ne was about to jeave the city that esne nicht, 
but if appelleas would execute said notes, he would send his 
agent, Newnan, oul to appeliaest place of business on the 
Hominy following, at shich time oppellees would have the privie 
lege ami right te cancel said contract and notes and have the 
same delivered up to them by his said agent Newnan, ami that 
appilleet, relying upon snid promised, exeouted said notes}; 
that euid Newman called ot appeliees? place of businese on 
the Honlay following, and appellees then ami there notified 
Said Henmen of their cleetion to cancel said notes ami cone 
truct and demanded that anid Howmn return ¢aid notes and 
the contact which had been exocuted therewith. 
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Tne D411 further slieges thet eaid Newman, in vioe 
dation of the term of his principal the #244 Block emi the 
ouid Empire Distilicry Comruny, refused ta deliver te appellees 
~$he aeid netes amd gontanet; that the execution of cach and 
every one of said notes by appedjees wea and te a fraud on 
the rights of appoeileos; that seid notes da not represent 
any iogal obligation on the port of appellees to the Empire 
Yietiliery Company or either of the other parties against 
appSile@a and that arpellege ebtained nothing in the oxeaution 
of said notes from the Beapive Diatiilery Compeny or altuer 
of the other parties; ‘tiset at the time of the execution of 
oaid notes, cortain gertificutes wore lesued by the Bapire 
Distiilery Company and B, KE. Blowk an! worse delivered te 
appriiges by said Blook, vich aaid certificates appei ices 
temiered bagk te said Rewuan on the date when anpellesa 
“gotified him of their eloction to revoke the contract and 
oano@l acid notes, that said Feemsn recuented arprellessa to 
held the cartifiesctes until the return of avid Bleek, and 
refused to agaepi the aameg tiat the sald Bleok and Revtuati, 
his agent, hove refused cad failed to visit the ploce of 
business of appellees at any time singe that laat mentioned 
end that sappellioes nave asused the acid cartificatesa to be 
eeturned to anid Slosk by reviatered United States Hail; 
thet anid Block and the Eepire Distillery Company of oe fraud 
upen the ricshts cf appelisee have traneferred, assisned and 
conveyed, af appellees are informed andi beliewa, all of the 
said notea to the Hote, Bond & Kortgece Company, « corporation 
of Kew York; that aaid Rote, Bond ami Mortgage Company of 
Hew York has caused to be sutered in the Municipal Court of 
the City of Chicago, « confession of juigment upon ene note 
in the sum of $433,845, intorest ani attorney's feea, smounting 


in all to the aum of $361.85, and execution for the ecilection 
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of enid Judsment hae deen pleced in the hands of Anton Je 
Cermak, Bailiff of the Municipal Qourt of Chiesgo,; that the 
certificates mentioned are of no value - that. they represent 
no value of any kimi or noture, ani are entirgly within the 
control of the sald Empire Distiilery Compsony ami said Bleck, 
regardless of who may have possousion of the tammy, and that 
no whiekey can or may be withidrarn by or through them withe 
out the consent cf the said Empire Pietiliery Compeny and 
gaia Bleck; that said Cermak, Soiliff of the Mimnicipal 
Court, has demanded of appellees purrent of the moneys se due 
en anid judzment above mentioned eni hag threatened to levy 
wpon the gomia an’ chattele of appellees te aatiafy aald judge 
mont srt exeqution, te the great injury ord «rong of appellees. 

The bil] orove that andd pertioe be ractrsined 
from further proceeding under ani by virtue cf amy execution 
arieing ous of said Muntoirel Court under ami by virtue of tha 
judgment of confession entered on aaid note for $533,8h, or 
any other note crowing cut of the execution ef eaid notes by 
appellees te eaid Empire Dictiliery Company and said Bleek, 
and thot aaid Empire Distiliery Cowpeny, 8. K. Block and the 
Hote, Bond & Nortzage Compuny of New York be restrained fram 
confessing judgment on ony of the remainder ef anid notes 
or from transferring any of said notes ta any ether poraon 
or person, 

The injunction order substaentisliy follows the proye 
ex of the bill, 

There de no sliesation in the bi11 thet appellant 
was and fa not o holder in due course of the notes im question, 
ond it is insisted, therefore, thet the presurption conc lusivee 


ly obtains thst appellant wan and fa auch holder in due course, 
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Section 53 of the Hosotlable Inc trument Act defines 


a holder in tue eourse om followas 


"A holder in duc course is « holder she has taken the 
dnustrument undar the following acmiitions: 
Z de That the inotrument is complete end reswlar upen ie 
ROB » 

Be That he beoame tha holder of it before it wan overdue, 
and without notice that it has baen previously diehonsrad, 
if auch was the fact, 

Se That be took it in sead faith ami for valaee 

4, That at the tlee it was nosotiated to him he had no 
noties of any infirmity in the instrument ar defeat in the 
title of the rerem meyotiating 4t.* 


Reetion SO of ssid act eravidea as follownas: 


"Every holder is deowed oe fe to be a holder in 
due couree,; but when it is shown that She title of - oe 
eon who has necotiated the instrument wae defeotive, the 
Durden is on the holder te srove that he or seme person 
uncer whom he claiss acquired the title aa a holier in due 
Course, But the lsat mentioned rule does not apply in favor 
of a party whe became bound on the inatrument prior to the 
acquisition of such dafective title,* 


Section 55 of anid sot if as ‘ellews: 


*The title of a person who nesetiates an instrument ie 
Gefeetive within the menning of this act when he obtained 
the inetrument, or any sienature thereto, by fraud, dures, 
or force ani fear, or other uniawful esana, or for an Lilezal 
consideration or when he nerotiatesa it in breach of faith, 
or under such ciroumetances as amount to « fraud,*® 

The cases cited «nd relied upon by apreliant are 

eases decided prior to the enactment of the existing las 
relating to necctiable inetrumenta, or ceeided xith refcrence 
tO much inetruments nade pricr to the ensetment of onid lawe 
The facts alleged in the bill sufficiently show that the 
titie of the Smpire Dietiliery Company te the notes in 
' queation was defective, within the meaning of section 55 above 
quoted, when said notea were necsotiated to «ppellant, end 
thereupon, unter the provielone of section SB sbove quetad, 
the burden sas cast upon appellant te prove that it or sone 
person under whom it claims acoulred tha title thereto as # 
holder in due course. 
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The caste haw been here presented, in part, upon 
arronecua theoriea, which shelly fenere any application to 
the ease of the several sections shove cuoted of the existing 
agt in relation to Negotiable Tnetrucsnta e 

Undoubtedly, if appeliant ia the hodder af anda 
notes in due course, the fraud ami cirgumvention alleged in 
the bill, and snigh relates merely to the commideration, 4 
not avellable to appeilees to defeat a racovery by appellant. 


The order ia affirned, 


ORDER AFFIREED. 
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LYLE DP. TAYLOR 7 
Appeliant, APPEAL /F ROR 
VS, sROUIT COURT, 
ARTHUR les CURREY, COOK SOUNT ‘ 
Appellde.s , 
a ° 
: a oo a 
mom. ““~ IO2T.A.502 


The declaration in thie osaee in the common 
counte in seaumpiit., A bill of portiqujare was filed by 
appellant stating, in substance, that hia claim wae fer 21,500 
by him to eppeliee fer fifteen shares of the capital stock of 
the South Farm Company, a corporation, thst aid stock was 
Bold to appellant by avpeliecs by agans of sertain falao and 
fraudulent representationa as to the yvyelue of said steck, the 
corporate organization of said company, the aesete and buainega 
ef aaid company and aa te the ovnership of and the sube 
aoriptions to ths capital atoek ef aaid company, upon «11 of 
Which ropresentationa the plaintiff? relied, ete. A credit 
of ninety doliars was civen appalise fer an alleged divicend 
paid appellant on the #»tock purchased by Rite. : The general 
isque wan tiled by appelice, After appellant had introduced 
ali bie evidence in « trial before the court, a jury having 
bean waived, appellees moved the court to exelude the evidence 
and to render judigeent in hia faver. The sourt at Firat dew 
nied the motion. Appelise declined to offer any avidence 
whatever and reeted his case upen appellant's evidence, After 
further arguments aml the oubmiseion cf propositions of law 
by both partioa the court sustained said motion ani rendered 
judgment aga inet appeoilante 

The evidences in the record shows without question 
that in the summex er fall of 1907, appellee entered inte 
negotiations with William H. Smith, president of the Sen lais 
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Land ani Gattle Company, « Asbraaksa corporation, «ith reference 
to the purchase from eaid company by the South Form Commany, a 
Hew Jersey Company, of one hundrad agres of lumi, the sane 
veing a part of a lurge tract of innd alfuated in the Republic 
ef Mexion and then owned by tha Son Lida Land and Cettia Com 
panye The one hundred acres of lant after becoming the proe 
perty of the ®outh Parm Gomouny wee by arvancerment of areellee 
and Qaid Smith to be leased by tht Youth Porm Company te the 
San Luie Land and Cattle Coumany for the term of eleven yearn, 
beginning with Bereh 1, 1908, at a rental ef $1,000 for the 
fixret year, 31,506 for the second year, amd 34,500 por year for 
the last nine years, ond the purchase price te be paid for aaid 
lant by the South Farm Company wan $16,000. The deed te the 
hundred acres of land was not meade direst to the South Form 
Company, but by the arrancenent of apreliees with Fr, Gmith 

the deed was nade to one John W. Dutten, « mon ehom Vr, Snkth 
had never seen or knetny art whose identity er ehereubcute Le 
net disclosed by any evidence in the record. The unknown 
Dutton in turn made the lease aforesaid to the San Luis Land 
and Cattle Company » The minutes cf the rroceedings of the 
stockholders and directors of the South Pare Company «t ite 
meting, October 31, 1907, in evidence by agreement, shows os 
resolution sdopted that thet company accept the effer of Icha 
Be. Dutton to weil te it esid Jand and hie intereat in the said 
lease, and that the auee is necessery for the businesne of the 
South Form Company, the reeplution aeseribing the land and 
reciting the terme of the lease without stating the conelderae 
tion mentioned in the deed to Dutton, The resolution further 
recites that the precident and secretary ef the South Farm 
Company are thereby directed ant empowered te purchase all 

the rights of asid Dutton in said contract for $35,000 te be 
paid to hie er to the Jan Luisa Land and Cattle Company, aa he 
ay cGiresot in consideration that seid Darton shall cause eaid 
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company to exeoute a warranty dead te anid South Porm Company 
end arranse for the latter gempany to leaea eaid one hurirad 
acrea of laud to the Gam Luda Lond ari Cattle Gampany for the 
gust time and upen the asae term named in the agid lease 
thereof? by aid Tutton to the Gen Lule Lamt am) Cattle Company; 
and in further consideration thet paid Yatton ehould give his 
notes for 32900 and $2060 witheut interest to the South Form 
Company, due respeatively March 1, 1800, ond Mageh 1, 1914, 
sesured by ten «area of capital atook of said latter company, 
thud making an incom to the Seuth Fare Company of $1,500 per 
year for the first two yeara, and emabling if te pay 64 divie 
denda for those two yoars ami 3g-1/3 % dividende for the saxt 
Gine years tieveartar.s 

The South Purn Company was organieed in the fil of 
1907 by appelies asd others with a capital eatoek of $55,000, 
with ite main offiee in Sbhicago, and for the purpose ef pure 
ghasing @aid lami, and of leasing the same ta the San Luis 
Land and Gattis Coupany. Ii never reesived any moneys, ex~ 
gers about $144500 tiat was colieeted by the saie ef ita stock 
and about $66.00 thet waa paid in by same of the stookholders 
to eset some nacessary Sxpensesn of the compenye The stuke 
heldarsa hava not reesived any dividends, exeapt for the Tiret 
year whieh were paid by the «aid Dutten om hia notes, Ho 
ronte were ever paid by the Sen Leia Land and Gattis Cempany, 
and that Company wea Jarganieed into a Kaine corporation 
with dnareased capital stook by sprelies and one Mr, Allaty 
who are lawysre composing the firm of Currey & Allen, and 
ines that roorganisation the entire businase of the sorpore 
ation hes become involved in litigation ani the question of 
the identity of the sorporationsie new pending bafore the 
courte, The said firm of Currey & Allen were the attorneys 


for that company for yeare prior to the organization of the 
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South Farm Company. It sieve spresra thst appellee largely 
diotated the ginutesa of the atockheldere ani dirscters of the 
Bouth Fara Company, ani waa thoroughly familiar with ali ite 
affaize and the purpease ef ita orgumization, Tt was 
afficorad by pomehe Axpelige soli stuck in this coupany, 
Placed the money in the hamis of Mies Homnond, ite treasurer, 
and snextly bafere it was ercanised showed her the posalbliities 
of the agheme and recosmenied that ahe agulid take 44 up and 
hanile it effectively, aepecislly ameng young soman ho sre 
earning their livelihcod in down tewa employments, ami if 
wos ao bemiled, ani sony venen omployses thereby became vige 
time of the echeme. Me stated te hex thet the land would be 
purchased for $55,000, that it would be te ber advantage te 
ge inte 1%, and that he had imvoutigated if tnregaughly, Griy 
$16,566 wus paid fer the land to the @en lade Lend and Cattle 
Company and it wes paid by the South Form Company, ond not dy 
Dutton, $10,800 in oath ani the rest in oteok in the Qouth 
Farm Company, Dutton recsived 8,500 of aaid stack, evidently 
promotion prefite for hirvelf, appellee and others.  Appelles 
never Yeoeme 2 wtookholder of the South Porm Company, except 
ao * holder of eighteen shores for whigh he vrald nothing, and 
whieh he wold ani dieteiimted te ¢even women in omall amounts 
at per and retained the money «0 bie own, 

Appeliant is » court ctenorrapher by ocouration and, 
hile employed by appellee in « luerutive fob te report the 
proceedings in the Varsiol] Field isheritenos tax appraieement, 
in Octedver, 1607, waa intuced by epnelice te purchase from him 
fifteen shares of tha capital <«teek of the South Form Comrany. 
Appélient paid appelles §1,500 for the steck by giving te him 
hie note in that sum payable te the ordexy of appellant et the 
offier af appellee ome year after date andi onmiersed by appellant. 
Appelise aftervords matled the ecrtificate of stack #6 acid ts 
appellant with # blank receipt for appellant to sign and return 
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te appelice, Stes the notea became cue appellant peid if by 

ohesk payable to appolies, sho after colleaeting the sony 
pala 1% te the South Parm Company, tut appelisnt hac ne knowe 
ledge of 4:e money being guid over toe the aorporction until 
after this suit wae brought. To indues appeliant to buy 
aid stook appuliecse said to hing “I am orgenining a company 
to way one hundred sored of land in Nesico adjagent to the 
property oeaed by the Ban Laie Lond and Cettle Company, ond 
after «e boy the lan? we shold lease 14 te the San Lads Lond 
amd Cattle Company at the rowted which will psy the stocke 
holders of the Mouth Porm Cowrany 3461/94 after the expiration 
of the Tiret tae years ef thse lease.® Appellant repiied to 
appellee that 46 locked like a vieky preposition and asked him 
why the San bude Lend an? Cattle Gempany did not buy the land 
themselves incteed ef leasing it at the big rental of 24-1/34, 
Appelles xupliads "Tt le a sood thitge I have Inoked inte 
it thoroughly and IT know 4t ie 4 zouk thing. I can assure you 
that everything is 211 right, and the woney fo wure te came, 
Whike the company in « good company and quoted in Rradetree$ and 
Dunn's anychore from three-fourths of o miliden te « milifon 
aollaga, that at present it fe o Little shert ef money snd 
Gid net like to take $25,000 to buy the lund, Th would swoh 
prefer to have some one buy 46 ari lense if to thon, After 
they got the 100 acres of land umier cultivation and producing 
euger cane, they sould make enormeua srofite on it end could 
well afford to pay 3361/3 por vcant.® 

Appeliant asked oppelice if he waa soing to put any 

of hie money into the ateck of the South Form Company, ami he 
éseured appellant that he wee, ani further explained te appellant 
that he would get aix per cent, dividents on his investeent for 
the first tve years, ani vent ints details es te the term of 
the lease to the San Luise Land and Cattle Company. Arpeliee 
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alee represented te hie that the entire sum of $55,000 obtained 
by the South Porm Company by the aale of ite atock which was 
te be solid at per wae to be paid fer the iand, and that there 
were te be no promotion prefite, and that the lend apeken of 
wae then under lease to the Son Lule Land antl Cattle Company 


on the tarne sforetald, oni that the South Form Gompony had 


been orkanised by himself for the purpoes of purchusing the 


land *@ leeesdy that after the end ef the lease the etocke 
holdeze would have their money back more than three tlane, and 
would then be the absolute ovnews of the lard to renew aaid 
iease Or make ony other arrangerente therevith they saw fit} 
that the lease hud been osrefully drewen, mubmitted to legal 
authority, prencunoed binding on the isasee, and thet incase 
the leaeee got into finunelal difficulties, the lease waa in 
'the miture of = mortenge, anc thet the stookholiers of the 
South Pars Company would be preferred oreditera ani rould be 
the firat creditors paid by the lwesee, Apoellant replied 
implicitly on the representations muie te him by appellee, as 
he hed great confidence in nim end their relotions had born 
very friendly, end he made no independent investigation of the 
wattera himself and hed ne eppertunity to de e@ witil shortly 
vefore this auit, He reecived « 8% dividend or nénaty collars 
for the first year which appears t¢ heave been paid te seme of 
the steokholdera whe had agtuclly paid for their stock, cnt 
paid only from the $700 owed by the umknoen Tatton, to divie 
dends having beam paid the #anend year, appellant api ether 
begen te inquire into the matters and to held seetings therefor, 
ami te Snvestigate the booke in the henis of Mies Voneend, preg 
ident of the compeny. Appellees upbraided appeliant for bether- 
ing Mise Hoemend and said to hime *fasnover you want to find 


eut anything «bout thia compeny you come to me, I seid you 
thia stock ami I am rasponeibie for it. How quit galling up 
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Ac seen as appellant Journed that there was no hope 
ef realising further on his steek from the corporation, and 
that he had bean made a vietim by {reud ani aweeit, ha tandered 
tas gersifieate of steak in question busk te appeiies and 
$00.00 in gold coin of the United States and demomied thea ree 
ture of hie $1,500 paid for sala atock, shich demand appellee 
after taking a ecek's time t conaider declined to pest. This 
wult ean foligwed, ond on the triad thoreof the steak wae 
again tendered to appellee by appellant, 


Tt appeaya from on opinion of the court foumi in the 


from the facta above act forth that wa hava, tt bead that 
appeliant could net ceacrer wider the oeomen cout for money 
had and reocived, (1) because the transaction of murgieeing the 
etook waa with apyeilee ae am agent of the South Fare Company 
andfeith bim as a principal; ©) tact anpellee had padd 
the money ovar t¢ sald eorperation ami had no mancys of appele 
dent in hia hande, ne gourt 4m written preapesitziana heid 
the law to be a4 stated in his opinion. 

Whexve one purachaees stocks ov ether artiolea because 
62 fraudulent misreprosentations, he has a sight te rescind the 
sontract, Af he agte promptly after ciseorering the tyeudy and 
when he oxerGinee hia right te reacimd properly he may recover 
the sunmideration money in <n action of sawumpalt for money 
44 Pas Bt, (8 Bright), 


9; Byoxd vs Holmma, 53 N. J. Law (4 Vroom), 119; Love v. 
EGElroy, 106 Ills Ape, S945 Baston wy, Giivford, GS This, 67. 
Tn thie ouse it ie no defense tint opyeilee scted 
a@ the agent of the South Farm Company, even 4f it be ocencedad 
that he did ao sot. Am wgunt do liable te thimd persons for 


had and received. 





injury resulting to them from hia miefaassnce or molfeasantds 
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Such agent io lisble te third persons gor conversion, and 
for fraud and deceit, It ia no defense that he acted as 
agent or by the direation of another, or that he received no 
benefit from hie vrong, or that he haa paid the proesads of 
his wrong to hia principal. Si CyGes A600, 1505; Amer, & 
Enge Enoys of Law, Vol, dy 1152 to 1157, Sturgeon ve. Birkay, 





86 Til. Appe, 480; Bhinherd ve Unjoreood, 55 Tiley 4755 
Hecd ve Petornon, 2 Tii,, 288; Allon vs lingtiield, 76 I1ke, 
358, 


Tne action for senay had and received ia an ecuitable 
one and lies for money fad and received by the defendant, shich 
in equity andi goed sonscience he whould not retaing but ahould 
pay te the plaintiff, The right of recovery depends upon 
tue thingas Firet, thet the defendant has sotuaily reveived 
“the money; and, second, that in equity and sood conselence 
he should pay 4¢ to the plointiff, The law in sugh case ime 
piies « promise to pey, sithough there io no privity setween 
the parties.  Gchoden v, Sohaefer, 14 Ill. Apfe, 4/0, and 


Gasea therein cited, Bhat the defendunt hae done with the 





money is of no consequence in oi] sueh casea where the money 


haa been fraudulently obtained from the plaintiff, or vronge 


# 


fully end frauiuicatiy pold te another though vricktfully 
received for the plaiatiff. Appeliant is not required to 
hunt up and sue the partiea who actually have hia money, and 
he gould not find i¢ in the hands ef the South Porm Compony,y 
if he eued that corporation a9 aucgestad by appellee. 

Pao false ami fraudulent representations that 


dsegived sad dauaged appallant were aa to then existing or 


= 


- paet facta, and not mere promises or expressions of opinion 
ae to what would be at some future time, an contended by 
appelise, Murray ve Telmn, 162 Tlie, 417, ia a cage in 
which the fulee representations were very aimijar to those in 
the instant case. 
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They vere hnowingly mode with intent te deecive, sa 
the evidenee clearly showa, Thi acceare from apr lleats 
intentional soncenlment, 2% well as le misreprasentotiona of 
the fagta that there were to be no promvtion profita, that 
all the etoek wae to be old at par, that all the proseeda 
thereof were to bs paid for the purchase of the lond, that 
the lami did not belong to the Ban Lute Land ond Cattle Come 
pony, and alse from hia acheme of double tranefora anil leases 
employed to cover up the real facta, fe asieotion of a claes 
ef persone to whom the ateck should be sold that hed idttle 
or ne experience in euch inveatments, ae finally in hie nine 
etatenent of the legal effects of the leave in securing to 
the steckholdere « preference over other creditere in case 
the leeoee failed, I¢ i9 net bellieveble thet arpellent and 
women employed would beawe folien sea vietime of the scheme 
hed they krown the real faocte and that the lessee of the land 
wae aetually selling the land for 716,500, ami agrecing to 
pey for nine years ef ite lease more than 51) yer cont, of 
ite eelling price for the lend yearly sa rental inotead of 
S3e1/3 poy cont. Appellant relied om appellee's representse 
thona with implicit confidence ani he is not chargeable wlth 
nogligence in oo doing, 29 he had no means of further invese 
tigation at that time, 197 Tll., 8352, 


For the errors indicated, the judgeent of the lower 





court ia reversed ami the oaugea in remunded, 


REVERGED ANY REMANDED, 
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CONSOLIDATED €LE 
COMPABY, 8 oOorpormtion, 

Hefentiant in Error, / 


aa 


JOPEPH PRICE, / 
Pinineyrs in Prror. 


7 19217.4.510 


BR, PRESIDIKG JUSTICE RBARNEE VELIVERED THE OPINION OF THE COURT, 


TRIC SIGN ) 






) Error to 
ri ) Muniecircal Court 
Ws ) af Chicago. 
) 
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The jusement under review wan for $165, the agresa price 
for |3n sisctric wign sold by e2id company to esid Price under 6 
written souteuct.” Price etorped the company's man from setting 
the sign in place, and thereupon it was returned to be ascde in 
acgogrdance with 4 eupplemantel contract requiring some changes une 
necgesary to aenticon. 

Ong of the provisions af the surplementai contract Bas 
thet Price wae to ingepect and arrreve the sign befora it wae re- 
hung. Shen the company's fen attemmted to eat it up the second 
tims, they *ere again stopped by Price from finiching ths undertak-~ 
ing. [Fe real questions of.fact «ere whether there sae & subetane 
tigi compliunce by the company *ith the terme of ite contract, and 
whether Price prevented complate performances thereof. 

¥a shall not review the avidence in deteilt, Fe think 
it wse sufficient to satubliah tha affirmative of teth propoele 
tione, and that plaintiff wae entitisd to recover. | Tha evicencs 
temls to shor that Price directed the sign to be hung sftar a re- 
Quest wae mude of his to inepect atl thus waiving the right to ine 
apsct accorded by the contract, end the right to urge non-nccepte 
ance before the aign vas hung. | 

The aviconce &leo tends to shor thet sii fee dons that 


ie ugualiy dens in such work before satting up the sign and that 


pisintiff wae ready and willing to de the thinge that are done after 
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the ¢ign is #8t in places, but that Prices, without cool reason, 
prevented it frow dosing eso, There seems to have baen & subs 
Stantial comeliance with the contract ond a ocurformance in ail 
wattesm exoert so far ae prevented Oy Price himeeif, se to which 
be 6tands in no position to complain, 

The point is aade that the contructersre not offered 
in @vidence, #hen merked for identification, counee) for plaine 
tiff said, "I went to mubmit thes ts the jury." One of thee wag 
read in full to the jury and the gubstance of tha other etates, 
and both parties to the suit treated thea as ia evigencs, The 
point ie a technical one and without esrit. “Complaint is aleo aaw& 
that the gourt wade prejudicisi remarka. Ye co aot go regard then, 
ami we find 287 Pea con for dieturbing the verdict sand judgment. 
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CHARLES TUSCRIMSON, 
\ Defendant in Errgr, 
Error to 
Yunicipal Court 
-of Chicago, 


Te. 


J. P. SEBBURG PIANO company, / 
& Gorporation,  \ / 
Pheineife in’ Error. 

\ a 
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k aA See et ee ce ee ath et el 


WR. PRESIDING JUSTICE BARNER DELIVERED TRE OPINION OF THE COURT. 


The record before us diseloeas the following undiepute 
ea facte: 

XQ» One Vanusoe purchased 4 rinno froe sald piano company 
and gave back a purchaes price chattel mortrace thereon, which he 
signed and authorized ons Lassen to acknowledge, The acknowledge 
mont wae maids by Layson and the mortrase waa flied for record 
April 87, i812, On Perruary 14, 1014, Banueoe sxsouted another 
mortgurce on the clano to olaintiff Turgrisson, which Wse recorded ~ 
the sane day. Under the powers contained in the first mortgare, 
the pisno company secured cosseusion of the piane on a replevin 
eit sued out of the Nunicipal Court,Maroh 17, 1914, On the fole 
loving day, Turgrisscon made s demand on the pirno cowpany for pose 
eension of the piano, which vee refused, and therauoon he brought 
& replavia suit for the piano, joining therein 41 oount in trover, 
On the hearing a witness for defendant fixed the valine of the 
piano at $500, and on pleintiff's motion the court dirscted a vere 
dict for that sun. 

Defendant's claim to the right of posseeaion *ae based 
on its mortgsce which the eourt refuasd ta admit in evidence bs- 
causes it Wee not properly acknowledged, The ruling Yaw correct. 

Wa bela in case Ho, ivsh5, FE. BT. Kiwbeii Company, & gorperation, Vv. 
Polukow et al.,(opinion filed December 24, 1214) that ae to third 


persone a chuttel mortgages, signed by the owner of the croperty 
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anc eoknowiedged by his attorney in fact, waa invalid. het we 
thers eaid on that subject nesd nut be repented here, 

The only cther guecticn bearing on the court's aetion 
in directing the verdiet ia whether it erred iu nei submitting to 
the jury the question of good or bad faith in the execution of the 
Turgrieson mortgages, The avidence relied upon to oreaent euch an 
issue mersiy tendsd to ehow thet the loan secured by the mortrage 
waa tainted with usury, but, if #o, that did not render the morte 
gege invalid. Turgrimeon could coliect the prineinal of the deut 


and enforces the sortrage to that extent, ami that wae miraly a 


question between him and Nonusos, 


The plano company's mortgars being invalid se to Ture 
grimeon, a eubssquent mortgares, whose wortrage wee valid, the 
oourt, on the undisputed facts, waa authorized in directing ths 
verdict. The judgment therecn wlii be sffireed, 

APPIEVED. 
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; 
THE CITY OF CHICAGO, /) 
Defendant in irror, 
Error to 
J } Municipal Court 
of Chicaro. 


Vee 


ALBERT STEADY, 
‘Plaintiff in Bfror. 


19°? T.A. 514 


MR. PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT, 


Plaintiff in error was prosecuted, found guilty, and 
fined $200, on @ trial befors the court without a jury {which 
Was waived) upon & complaint charging him with violation of Sec- 


tion 201é of the Chicago Code of 191 
ened 


e 


The only offense charged in the complaint, which there 
Was any attempt to prove, wae that Steady wae "known to be a picke 
pocket and was found lounging in and prowiing and loitering about 
a * * * car * * * public conveyance * * * and was unable to give 
reasonable excuse for being so found in violation of Section 201s 
of the Chicago Code of 1911." 

The only testimony in support of eaid compiaint was by 
the police officer who made the arrest. Hie testimony, on dirsct 
eXamination, was ae follows: "On the 17th day of April, A. D. 
1914, at eix o'clock A. M., I caw the defendant, Albert Steady, 
at the corner of 12th and Halsted setreete, getting ona street 
Car going west on 12th street. I know him as a pickpocket and tha 
he was associating with pickpockets, and I got into the street car 
and placed him under arrest. I arrested him on suspicion that he 
Was trying to pick someone's pocket in the street car." 

On cross-examination he testified that he did not see 
Steady doing anything on the car or at the time hs wade the arrest. 
With this testimony the city rasted, and the court should have 
dismissed the prosecution for want of sufficient evidence tc sus~ 


tain the averments of the complaint. Defendant, however, took 


the witness-stand and admitted that he was on the car in question, 
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and testified that he wae going howe, that he was a ssleeman,. In 
answer to the gqueetion put by bie coumasl, "Are you 4 pickpockstiT* 
he geeid, “No, eir, I sm working.” Oefendant then reeted and the 
city's counsel seked, "Are you working now?" and he anee-arsd, "No, 
I bave been out of work for @ Goupie of monthe,*® and the city 
again reeted, Thig wae @il the testimony. 
he order of the court further rrovided for imprisone 

went in the House of Correction, on failure to pay the fine, not 
to exceed oix wonthe, 

There #28 HO proof or attempt to prove that defendant 
Was Cailed on in any way to give "and wae unable to give a ressone 
able excuses? for being in ths car. Fithout proce? of it there sae 
no complets offenass as charged in the complaint, ths eienents cf 
which sere (1) that he wae known to te a plekpocket, (2) wae iounge 
ing in the car, and (3) wee unable to give a reasonable excuses for 
being found there. If se agsumea the evitence ese sufficient to 
whow that the defendant wes known te be a plokpocket, yst thers wae 
HO 6Vidence tending to prove either one of the other slemente, It 
is net impossible thet one known to te @ pickpocket aay onter 4 
public conveyance for the lawful purpose of riding home. If ac, 
the were fact that he ide in the car does not constitute "lounring*® 
in it, or "prowling and loitering about® it, end we do not think 
an officer Gr anyone sive ie antitied ta eject hin therefrom merée 
ly on suepicion that be entera the car for am uniewful purposs,. 
Ah Officer way arrest upen rsesonable auspiclon that ons has cose 
mitted an offense, but not on suspicion that one may comrit an ofe- 
fenee. But if there hed baen in the fect of the knorn reputation 
of the defendant end the ciroumetences of hie entering the car, 
eufficient to juetify the officer's suapicion, etill, to evustain 
the offanss charged, the officer should have required a reasonable 
excuses for hie being on the car before attempting to arreet him on 
were suspicion. The evidence is inaufficient to surport the com 


pisint, and, therafora, the judgment will be revaresed with o finde 
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ing of not guilty by thie court. 

Ve reserved to tae hearing & motion to etrize from the 
record "the atatement of facta." The document, soecalled, ehould 
not be so Glaswified, Defendent wae permitted by order of court 
to file either o otatement of facts or a atenographic report. The 
document filed appears to be the latter, and purportea to contain 
the evidence and proesedings at the triai, and ie certified to as 
"a true and correct atatewent of facts snd cf all the svidenee aub- 
gitted and beard in the ebove antitied causa." True, the docu- 
went is not a “statement of facte,* and the certification does not 
wake it euch. But that yart of the certification, referring to it 
a@ such, may te treated as surpluesge, for the certificaticn that 
the instrument cootaing 212 the evid moe gubmitted and heard is sufe 
ficient te bring it before ue for raview, The document sc carti- 
fied te equivelent to a stenograrhio rupert, ae we have frequently 
decided. (Samuele v. Lifts Aeon. of Am., 189 Il], App. 245, Hereghows 
Atz v. Royal Tailora, 13: id. 10, Lewin v. Bighbeimer & Co., 157 
id. 831, Cocke Brewing Co. ¥. Mitche}i1, 177 id. 378.) 

Another ground urged in suppert af the motion is that 
the document waa not certified to by the trial judge, end that ths 
eertificate ie not in form to indieate the right of amother judge 
tO make the certificate. 

The placgite shows that the trial was had before Judges 
Bowles, & judge of the City Court of Chicago Halghtse, holding a 
branch of the Municipal Court of Chicags at the request of the jude 
gee of the dattaer ocurt. 

The certificate is signed by Charles B¥. Goodnow, Judges 
of the Municipal Court, and appended thereto are the worde, "in 
the absence of Judie Bowles, who is not scting se judge of this 
court at this tine.” 

It would have Leen ostter bad the information conveyed 


by what ia eo appended to the judge'e signature, been eat forth in 


ePruce af.) ys eeils; son ta gre 


poston & wir baer sid Gd havreeuy oF 


: 
nga 
~ 

Toe 

< 
S 
5 


he. Fase od . a4 stenie Be an Pee ¥ P hy Py . ins , 
GLU. ,vhls R90" (TAs isGh wet *,aloat to gnengte2is offs" Brooet 
iG FEST ca Pere storys SW H.c nhiel ,beltlLnasle oe ed tos 


Bs ; dicwetaia » ted3ie eL1IX o8 

408 2 fob i te etgedgys BLY toesnugo0b 
aeze6 BT be: Aisxd etfs ¢g OLisegoitqg bax eaushive end 
 @48et Bo Piesetstn Foe ties bs oud a” 
evgoh S42 ,c.0T *, wow, beigiion evocs ots al baaed bre bathe 


SOY weSS Nolte ott lives Bir oa) " wioet 19 ?apnetata® « ton of item 





am 


Ait, 64 ,ASLP RO TEo tem ede Po. .lrtas gers aus .towa 232i oigae 
Looe S ; Rohe Vee HES BAZ Vowel ay Dio ae Ded gen? #92 yan  ~tayve os 
bee Oe SVG Mis Hedtiagug #29: feo adt [ia eatetanv Jaenuateaci ad? 


2 wt PAsawuen sect .weLyer sot 4.) etoted FL uniad of Iavio£t 


of Thelsraupe of Bek? 


crate? t+ , rT " “* P od 24 ww y ¢ + 
Yd eGur $f tere oy oe LEE FE ates SUC e- & Je owe 


ty » AS aa ba xc “4, wy mw ay 3 ma ~ .f o% i f 7 ‘ 5 a > 
SEI SE SED aw AT fT os ..QA ko shpat til .¥ aieussh) .beblost 


; 122 & wenizdtiotd .v stayed (Ol ht “ah \etobiel iayes .¥ eek 


fi. tke 4 ith i gifsdgci¥ ov .u9 gainers paged <tta ut 

dmuld ; R ’ } V4. bugtu Cnirstyg 1 dock 
Ony ail abe .e , § le 4a S48 Caslidtven fom asa Sneswpon end 
ais Silons th Fdakt ed? os Psad es set 2 tom ws dvecvl}ieaay 


“feghiliato #13 cagn gs 
Pes aat 3O%00 ea Sie gmisk ais cat? ewote as SUR‘ eit 
th sditutedl or; Y to pov D yes oot to eghut @  seiwod 
pee. ie $s .4sul.9 lo Ssu090 iaslolaut eff Yo doaerd 


oS UUOD sosgael ed? To 094 


Poeus .eotono) .0 awit -d Semgis cl eteoilisasy eff 


= are ray o% vives Selnetia boy .tuuved laqlotauk add Yo 
tir bo 4503, fa (ah’G. Ten 2h Ge (aeleod egbul tn ssaveda ed? 


*,ank} ltd te #1960 
eHYeIioo SSissus tai &.) 7h tedted aect evad bkyow $I 


re he de a 


Sf AStOl fee avce .Stulesgde o'eghw, edd 33 bebasiqes oa eh Saiz yd 


- i= 


the body of the certificate or in aoms other form to show that 
the judgé properiy exerciesd the authority conferred by Sec. 81 
of the scractios act. But ineeruch as thajudres had ths power to 
aign the report on proof of tha fact that Judge Bowles wae ae longe 
62 bolding court in Chicago, #2 must pragums, in tha abeance of any 
ehowing to the contrary or of any objeetion in the record to his 
action, which wae presumably hed on 8 motion and due notice thereof, 
that thea judge in eo certifying acted uron competent proof of the 
disability of tie trial judge. The ereeueption of regularity of 
proceedings Fill obtain unless ths contrary is affirmatively shown 
by the record. (People v. Drainazs Dietriet, 235 11]. 278.) 

The sotion will be denies and the judgment raveresd, 


REVERSED, 







aT oe 
a 













_ 7 - 7 
oh ote) atta ena at go ebsahtiades utd Bg od eas 
- 7 


si io ho cye tae 38. %: iy See Lowe rs yoregoze sybul id? 
7 
7 _ 
-_ OO 
TEM £7 Sede rea aa) a oom aRe Tee 32a webiuery 6) To 


= 








ry § He 5 4 ee ob yet mt Te ties ge g7eqe7 wy agle 





RS Be ena GIS : wo tent 2 ,oQablad) Bs 2 T7095 as aloe) S 











88 Gy) Biro f " Nl a ele Pau 1 Se Bteaeace eas ot gad 8 
poLfa oak “ee BROLIe es V4 co ¢° Gade Sigoee? Toke puolee | 
> 


mi “enkah* etd 22nd 
7 7 . 


a, PIMP ite] UG grte. wiica has 


e 


o 
1 


e 


- 
. a . vo Zsht a7 
Ke lE Let Ge Horses - 4 .Sgiy, imate @h9 Vs (iid decks: 
SVAU S6ae° S «fh yg setsne + cP keeling aheses Ilse SE pw ODOT 
7 


- 7 
: ehi?  89indsh.) cigciun -. tipi geek! Vipeed: wat yo 


nai a sete ye, wid tee. Jedtec g ifle dottos otf 








We find Albert Steady, plaintiff in error, mot guilty of 
Violating Section 2032 of the Chicage Coda of 1911, 
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JOHN HERON, /) 
Dafendent in error,/ ) 


Error to 
Vide vA Munieipad Court 
if of Chicago. 


4 
— 
MISNIE &. \RORERTS, ff 
Plaintiff in £rroer. 
\ . 


ail 192 1.A.516 


WR. PRESIDING JUSTICE HARNEE DSLIVERED THE OPINION OF THE COURT. 


Ths action belov waa based on the claim that John 
Heron, the plaintiff therein, had an attorney's lien for 7100 on 
a jusgment obtained by James &, Tata agninat Uinnis C. Robsarte, 
the defendant therein, and that she raid $1009 in entiefeaction of 
aid judgement after notice of hia iten.// Bar defenses var that ahe 
@id not awake euch payment in har personal capacity but ne exscutrix 
ef the laet will and teetawment of Jeuse Corilett, deceased, ana under 
order of the Probate Court, and had no knewledge of Heron's Gone 
tractusl relations with tate. // 

“ The finding and judgment of the court were for plains - 
tiff, and the assigneente of error are that the finding ana judge 
mont #6re againet coth law and the evidence. ¥o think they are- 
well taken, first, bwceauee the evidences cisurly showe that aefende 
ant acted undar ordar ef court in the capacity of sxecutrix in paye 
ing said eum, and, eeconi, because it dose not cisariy erpear from 
the record that plaintiff bed a lien on the fund from which the 
payment waa made, % 

ao [/ The evidance disclosed the following facta: Jswea E. 
Tate obtained a judgrent agninat defendant for [450, Later he aieo 
obtained a deerse in chancery setting seids a deed from defencant 
to her father, Jawea Coriett, of certain real aatate, and suthorise~ 
ing @ sele@ thereof under an exaoution upon seid jucgment, ana aie 
reoting payment from the preesasds ef enie, first of P4000 to gaia 


Corlett, and then the judgment of $850 to Tate, unisea the latter 
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gum «ith interest was pald by some af the parties dafendent to 

eaid deoras, Wothing sprearé to have bean done under said deeres, 
but later Coristt digé, leaving @ #431 appointing tefensent ee bie 
executrix, Pureuant to an order of the Probate Court, defendsoct, 
a@ Buch exscutrix, seid sid read eetste for caymunt of the debts 
of Coriett's setate, 

The order reguirad, firet, the payment of certain 
diene, including the tien of Tate's judgrant ee eatabilahed by eaid 
decres, then thea payment of debte of the sald wetete. The ancunt 
of eaid lien was fixed in eaid ordar at $€10G0 ami defendant pada 
the sase from the procasds of the esle as diracted. // 

The purpese of eid payment war to remove @ ilen on 
the Coriett satete. hile it sise operated at the same tins to 
satisfy &@ judgment againmet defendant Roberts, the legal effect wae 
no different than if eomebedy elew had hewn srecutrix, Mad evonyu 
one Bies Geen szeoutris, nO one would contend that the payrent 
Would render defendant, Rineis C, Poberte, varsanaiiy ilabie for 
the attorney's lien, Pisintiff failed to discriminate between 
an act done in & repreeentative and one dons in % persona] capae 
city. If he had paid eaid judgment from her own property, 
after notice of = iien on the claiw, she then might have been sub- 
ject to the action (Baker v. Baker, 25° Ill. 41"); but acting as 
executrix under order of court, whe did not become pereonally 
liable for the smount cf the iien. 

But the record dese net clearly indicate that ciaintir? 
Heron kad en attorney's lien, and if ke did not have ons, then 
thers wae ho ground for the section. 

ened \PS-tyt- i} One Brown wae Tate's atterney in beth the law and 
chancery proesadings above raferred to, sc aaloae & accarding to 
Heron's testimony, Tate came to him and said that "Brown, hie ate 
torney, had taken the matter from the Bupsrior Court to the Ape 


pellete Court to have @ bill of raview reviered, or something of 
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that sort," * * * and that he wished Beron te loun hia $25 for 
coute already incurred in printing triefe and abetracte and to age 
gist Brown in every way possible in the Appeilate Court, and that 
if he ever got any money out of that judgement awaineat the Roberts 
family, be would pay Heron g100. Heron testified that his services 
were for aseieting Rrown "in that matter”? (whatever it w2e), and 
paying €25 for the printing, ete., and that shortly afterverds he 
gerved a notice of an attornsy's lien on defendant. He had nothing 
Shatever to do with. the Probste Court procesdings, and it dows 

not arpe@or that the proceading in which he was engaged to agaist 
Brown hea anything to do eith the cause of sotion in which the iieno 
on Corlett's rgal estate Far prooured, (/1t hie teetimeny ie to he 
taken literally, then he wee engaged in aproceeding taken to the 
Appsliate Court by Brown on "a bill of review." What becase of 
guoh proceeding and what 1t had te do with the Pate dian ia ieft 
eutirely to conjecture, If he meant that a writ of error Waa sued 
out in either the law or chencery case, questioning either ths 
judgment ageinet Tate or the decree against Corlett's property, 

hie testimony ia insufficient to warrant euch en infsrence. But 
even if one or the other proceeding was taken to the Appellate 
Court, and the judgment or decree affired and Heron hac « lien 
thergon, stili no right of section sccrusd apninet defendant for the 
payment made ty her ag exeeutrix under an order of court. The 
judgment will te reveresd, 


REVERSED » 
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#odl2 
FINDING OF PACT, 


We find we the ultimete fact thet the payasnt of the $1000 
referred to in tie statement of Giniw #as made by Minnie C. 
Roberts, gigintiff in error, in her representative capecity aa oxee 
outrix of the iast will and testement of Jameo Coriett, deceased, 
pursuant to an order of the Probate Court, and not in her poreonal 
capacity or from the proceeds of her peraonal property, and we 
further find thet John Heron, defendant in error, did not have an 


attorney's lien on the fund from which such psyrent wae made, 
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JOEN CO, PHELAN, 
. (é¢fandsant in Errar, 
/ Error to 
Municipal Court 
or Chicago. 


| Ve. 


\ 
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\ / 
DeKALD wAGOR COMPANY, 2 corro-/ 
ration, \ 
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/ 192TA. 539 
/ i y eo bh olhe wf 1 €. 
UR. PRESIDING JUSTICE BARNSR OZLIVERED THE OPINION OF THE COURT. 


Phslen brought a replevin suit for twa eutomabile. 
trucks, The findinge of the court were in hig favor, The only 
question reised in the record is whether the findinge sere agains 
the manifest weight of the evidence, shich wae very conflicting 
and depended, in our cpinion, more urca the eredibility of the 
witnesses than the charseter of the evidence eubmitted. No argu- 
went ie wade in thie court except by plaintiff in error, which, 
together with the abotract, *e have curafully examined, and, whilis 
w@ recognize that the evidence tea irreconcilabis, se are unable to 
gay that Lto weight is wanttoatiy suainat the court's findings. 

It would esubeerva no useful purpose te analyze evidences conflict- 
ing at every material point, am compelling & conclusion mainiy 
upon the credibility of the witnesses or the accuracy of their 
recolisetions, It ia of exch a character that, whichever way ths 
gourt or jury wight have found the facte, we would not be justifies 
in disturbing the judgment. The decumentary evicencs offered may 
be reconciled with the theory of either side. FPostibly ve might 
have reaoehed @ different comclusion ae a triel court, but we cannot 
esy that the evidence manifestiy prepomicrates againet the conciu= 
sion reached by the trial judge to whom the cage wae submitted and 
who head a better oprortumity for ¢etermining the oredibility of 


the witnseses than »¢ have, The judgment is affireed. 


AFFIRMED, 
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ROY D. K@ee 
Appellee, 


) 
) 
Agppee] from 
Ve. Kunioelpal Court 
of Chizare.e 


BAMUEL E, WOIST, /) 
Aphsai lant. } 


\ 
UR. PRESIDING JUSTICES BARNES BDF LIVERS & OPINION OF THE COURT. 


Thia ie am appeal from a judgement on a verdict for 
$1200 in favor of appelles Keehn brought by him te reeover the 
ressonsbl¢ vaive of legal services rendared appellant Moiet in 
three law eguite, in one of which he wae indicted. For « defense 
it woe contended (1) that riaintiff had beun pala more than a 
fair, reasonable and juet value for the zervicee rendered defend- 
ant, aad (3) that there wae an agreanent batween ths parties that 
plaintiff «as not to charge mora than $2000 for bls earvices in the 
eriwinal saee,ehich required the greater part of hic eervicse. 

Ke do not daem it necesesary to reviee tha «vidence 
that relates to the first centention, but that reiating to the 
e2Gond raised @ share issue between the rartige sa to whether or 
not there wae a binding offer and acceptance conetituting a valid 
aod binding contract whereby plaintiff «us to b# paid a sum not to 
exetad $2000 for his esrvicee in the erieins) Gane. Ti there wae 
euch a contract, then plaintiff wae net aentitied to recover. for 
eexrvices in that caes om the theory of guantum meruit, and ne ‘think 
the preponderenss of evidence wae with defendant upon that Linda: 

“— The inddetment wae found by 2 Federal grand jury Bay 
17, i928, charging Molet with a echene to uss the United States 
maiis in connection with an alleged fraudulent device to advertise 
plance whieh be wae ongeged in seliing, Ths sore device wee also 
used by other piane conczrna, After Moist wae indicted, he had @ 
Gonversation with plaintiff ae to hie fuse in the matter, Keehn 
rofwre to & discussion on the subject in his letter of May 0th, 
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hereinafter wat out in full, Wolet's vareion of thet converese 
tion corréeapende with the two undleaputed letters of that date, 

Ba says that Keeabn said other piano wen were intarseted, and ought 
to contribute to the Sxeensee of the case, and thet ha would erite 
@ Otter which Moiat was to show tham to induce such centribution. 
That letter (which iw toe long to be incorporated in this opinien) 
wae to the affect that ethsr plano men were as auch interested in 
the outcome of the case as Uoiet, and ought to bear the expense 

Of it, which would be mora than he oowid properly stand peraonally, 
1f trivud as it ought te be; that if be pleaded euillty the prose. 
cution would not oni with hin, but the Government would then "go 
after all of them"; that Keehn bet on understaading tith the dice 
trict attornay thet it ase te be a teat cass, smi that it waa %a 
gae@ in which, if properly tried, including attorney's ?see, a bili 
of $5000 ehould be randered.* 

Encloesd in the eane gatelope wae another wanifeatly 
private letter to Mollet of the exs# deta, raferring to the sonvere 
tation, aa followes 

"Dear Mr. Woists 

I am saciouing hgrewith letter which I think will ange 
war thepurposs that ws discuased thia morning. 

Kiadiy let we know by Wedueeday what can be done ae I 
will Asve to prepare the demurrer and gat to work on the brief. 
In the event that you find you are aione in the matter, I sould 
Outline the axnene? te be about «s folloxe: 

Cut the b1)] to $5,000, you te pay the orinting and 
court reporters’ billie. In fact, *@ micht to do a littis better 
shan this bui I would want to find out first just what we wiil 
have to moat. 

Youre very truly, 
Roy D. Kaehn,* 

Three daye iater, Malat raid Keehn $506 uron the 
underetanding, he claims, thst Mashn would "out the $2000," Af ail 
the work ouvtiined in the letter to be shown becare unnecssaary, 
and vos to receive no more till the case waa “finished.” Aftsrvarde 
Moist paid plaintiff $1200 more, and he teetified that when the 
leet $500 ene paid, he reminded Keehn that it was not according to 
contract to pay the antire #2006 until ths matter woe anded. While 


Kaehn deniee some parts of thease conversations, *e think the evie 
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gence strongly tende to show that Nolet acted on the preposition in 
aeid private letter, Keshn's counsel undertook to meat the effect 
thereof with testimony tending to show that another plane sompary 
hud contributed ta Bolst's expanse aceount in the litigation. «tnt 
euch testimony did not support a claim fer « reseonable fae, but 
imply brought in question which of the two propesitionsa was accep te 
ed, “Tf thare was a contract plaintiff could not ravever on & 

quar tur ngruis, end if other piane man, se @uggested in the iettar 
intended fur their perucsi, enterad into an eereem@nat with Moiet to 
ghare the expéneee of the evit, then the ovestion right arise which 
of plaintiff's propositions wee accepted, Put the slesdingse were 
not framed to present that iseue,. Tt ie diffieuit to reconciis 
the sntire evidence upon any other theory than thet Moist accepted 


ene proposotion or the other. On such a wiew of the record, ploine 





tiff could not rscever on & quantus meruit for eervicee in the crime 
{nal conse oven if he might for services in the other caess, henee, 
there must be a new triaz. 
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AMERICAN OIL COMPANY, 


$68 = 20718 


WALTER R, KIRK, / 
Plaintiff in Error, 
frror to 
unicips: Court 
of Chicago. 
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BR, PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


The oniy su@etion presented upon the record tefors us 
ie Whether the finding and judgment of the trial court are mani- 
feeatiy againet the avight of the evidences. 

The plaintiff, Eirk, brought sult te recover & balanca 
of $150.60, ae commiselons claimed to bs due hie awe w broker in 
Regotiating & oale of twelve carloads of irom drums. 8 have curde 
fully revisasd the teetimony, which covers about seventy pages of 
the abetract and is ws conflicting on the material points that this 
court may weli lsava the questione of fact sa determined in the 
lower court, 

Kirk cldime te beve negotiated a» uw creker the gale of 
said drugs, some to tae Exery Candie Company of Cincinnati, and 
eons to the Holbrook Manufscturing Company of Jersey City. Owing 
to disputes or migunderetandinge over the tame of the contrpats, 
which need net hers be eonsidersed, the former company accapted only 
@ part of the goods, and the latter company refueed to reesive any. 
There wae aleo a dispute between the partive to the suit as to tas 
terms of the arrangements bsteecn thes, Meinshausen claiming and 
Kirk denying that the former's agzertance of the latter'e contracta 
of wale wae conditional on confirmation of the» in Germany and bis 
ablitty to obtuin and deiiver the foode, and algo thet commissions 
were to be paid only after tha goode were paid for. 

There was another vital question se to which there *#ae 


a divset oonfliet. nawalv. whethes the vorde “payment in full" and 
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"payment in full up to cate,” ware written on a check for conmise 
weions, givea by defendant to plaintiff's order, tefors the latter 
received and esdorsed it. Defendant ewore positively that they 
wer8 aQ Written, and testimony by an expert in handwriting tenced 
to sorreborsts hir. On the other band piaintiff and hia essociate 
in bueinese gave teatimony tending to ehow the contrary. If the 
check was rvosivad by pleintiff with those words on it or from the 
‘evidence the court so heliaved, then we think the record sufficiente 
ly ehove a then axisting difference batween the parties over the 
extent of defendant's liability for commieeions to warrant treating 
the acceptance of tha check as an accord and extiefaction, The 
qguesetion ariese only as one of fact, a6 no quéeetion of daw is 

saved on this subjeot. 

Even though this court migbt Ggiffer with the triar 
court as to the welght of the evidence, etiil] it is well understood 
that the purposes of brinring a case to thie court on the question 
of weight of evicence ie not for an opinion a¥ to where the weight 
lige unless ¥@ can say that the finding of the court or verdict of 
the jury ie manifestly against the weight of tha evidence, ana it 
ie only when ee can way thet it ie, that ws are jJuetified in ree 
vereing & case upon the facts. Fe are unsble to say eo in this 
case. The judgment ie affirved. 
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THE CITY OF CRICAG, f 
Defeniant ia teror, 
Error te 
Wuniocipal Court 
of Chicago. 
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MR, PRESIDING JUSTICE PARNER DELIVERED THE OPINION OF THE COURT. 


TRUAX GREENE & CO 


a tl Smet 


Judgwuent wae recoverad agsinet piaintiff in error for 
Violation of an ordinance ef the city of Chicago prohibiting the . 
gais of cocaine iy dxedein’ or other rereon "except upon the 
written prescription cf a duly registered physician,” and excep 
that the drug may lewfuily be sold at wholseale "upon the written 
order of a licensed pharmaciet or ilesnsed drugeist, duly dentate 
tersd practicing physician, liceneed veterinarian, or ligenesa 
dsatist." 

Thers ®28 no pretense thet the purchaser of the coosine, 
one O'Donnell, came within any cf these classifications, or that 
the purchases were made upon other than fictitious orders, the 
firet purporting to te signed by "J. R. Hoffman, ¥. DD." and the 
other twelve by"J. H. Hoffman, ¥. P.* 

The dsfsunes wae that the cli¢rk who made ths sales was 
deceived by O'Donnell into the telief thet the ordere were genuine 
and wade by physiciane for whom D'Donnell vac a neveenger, that be 
did not know to the contrary, and did not intend to sell to O'Done 
nell other than in euch representative capacity, and, hsnes, that 
there #80 no sale bechues there wae no meeting of mine. 

Brrors were assigned to the refuesi of the court to ade 
mit evidence of the clerk's intent or belief and evidences of the 
directions aa to sales given to him by his employer, and te the 
ruling and remark of the court that counsel ‘or piaintiff in error 
wuet not argue to the jury that there waa no sale. 


Nong of theee points gall for a reveresi of the case. 
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The clerk's intent and belief wera immeterial, #xcept in mitigae 
tion of the fine, The ordinance dogs not require that a sale muat 
te knowingly and wilfully wade im violation thereof, The ordinsnce 
prohibite thes sale of cacainge and certain other druge except in 
conformity with the cenditions above prescribed, *shich the esliier 
end hie agent are bound to observes, The prohibition is shseoiuts 
@xcert upon euch conditions, and the esller fe bound to know whether 
the saie comes within the epscified regatrictione, A wale without 
euch knowledge is made at hie paril, (MeCutchgon v. Pacpls, 8¢ Ili. 
601; Peorls v. Nylin, 256 14. 19, Gresnisaf on Evic., Vol. 5, Sec. 
$1.) 

In ths inetsat case tie clerk waa bound to know shethsr 
the written orders relisd upon sera puthantiec and wadé by raise 
tered or licensed physicians, and ha ¢01d at his own riek in accepte 
ing them oe such. 

The material fects being undisputed that the goods sere 
delivered to and paid for by O'Uonnall, thougk on fictitious ordaere, 
whether there was a pals wae a queetion of law for the court and 
not of fact for the jury, ne court, however, dic submit to the 
jury *hether such traneactiona conetituted a violation of the ordi- 
henes, aithough there wee no Giepute ae to aateris] fects, The come 
tention that there is no meeting of minde to constitute a eale 
where there io delivery by » esleamen to s cash purchseer of geods 
out of etock kept for saie, even thouch the asller wae deceived as 
to the genuinensae cf tha order thersfor and the real denaficiary, 
is untenatis, 

The court preperly inetructed the jury that sith referee 
ence tc fixing the penalty it might consider the absence of o guilty 
intent or the exietence of an honcat motive in tha sind of the 
clerk, and ee the jury fixed the minimum penalty for the esveral 
Violations proven and the material traneactions were not disputed, 


the plaintiff in error eould not have been injured by the rulings 
or remarke of the court,if erroneous. A judgment againet plaintiff 
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ELWER F. CHALLERGSR, 

Nefendant in Terror, 

Fever te 

Ves 

Municdipel Sours 

HERCHARTS and MIFER™ BARK, f 
Plaintiff in # 


ror. of Ohnicage. 
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First Netidnal Bank, Garntafee, 


\ 1921.4.530 


“, a 
es 


YR. JUATICR GRIDLEY DELIVERED THR OPINION oF THR SOURT. 


The plaintiff, Fimer f. Challenger, somesnead an Attach- 
meant sult in the Bunieipal Court of Shiease againet the Gefonsant, 
dercbante and Miners Bank, a Bichigan corporation with principal 
effice at Calumet, Michigan {hereinafter galled M, & #. Bank), to 
recover the sum of 9518, pringipsl and Interest alleged ta be cue 
upon & certain check which defendant had sertified. Tha Tiret 
Kational Beant of Tnicace wae aummoned av sarniahee, and tha ds- 
fendant entered « general appearance. // the dave want triot before 
the court without a jury ara on May 26, 4934, the geurt found the 
insuew as to the attachwont and ae te the merits against defendant, 
and ategesed plaintiff's demages at "815. Upen thie finding the 
court adjuiged that the ateachment we sustained, that plaintitt 
revever of the defendant the our of $515, and that defendant have 
juwigment on the anaser of the gernishea and recover aid eu of 
the garwishee for the wee of the plaintiff. The defeniant, HM. é 
Be Bank, sued out this writ ef error tc reveres tha judgment. 

Var the latter part of Teptember, 1913, one Holder, rep~ 
resenting the Comenraalth Corporation (4 Relaware cerperation, 
with office in Detroit, Michigan), went to Calumet, Michigan, fer 


the purpose of selling certain ef the capital stock snd benda of 


that company. Among cthers be culled upon Norman VacDonala, Dr. 
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Williem T. King end Harry 7. King. BxePonala and Dr. King and 

the wife ef Harry ©, King ware oll steckholders of the Ketropoll- 
tan Ttate Benk of Retroit, Michigan. Uesider Calealy represented 
tG enid partigs thet the Sommonventth Seorperation wae aff llisted 
with eaid Metropolitan “tate Rank and sae organised by oula bank 
for the purpere of bundling a certain clase of Investments walch 
th@ venk Gould not deal in witer Michigan laws, Ae a rweuldt of 
Hevider's nagetiatione with saia parties saparately, Macbenala 
Uke Le purchave 30 aherea of tae capital eteek of bike Common 
Wealth Cerporation and a bem of the caupany, with the undorstand- 
ing that #aid seourities would ba sent to the Be. & KR. Bank for dae 
livery te Kaclenald upen eaymant ef the agreed price; Dr. King 
purehsesa 16 ehares of steok and a bond of the sempany, received 

a Gertivieate for said shares ani the bend, ari gave a New York 
draft of the H. & Me. Bank for 91,800 in eayment therefor; and 
Harry £. King purchased & sharag of steak and «a bond of the oane 
pany, received a aertificate for 8 shares ant the bond, ara de~ 
livered te Heider hia (Wing's) pereonal aheck for $6600, dated 
Getcher 1, 2713, dravn on the BM, & W. Bank, and poyable to tha 
order of the Commonwealth Cerporation, Heider at once presented 
fald cheek for certifiecntion and the «ame wae oortified oy the 

de &@ Ue. Bank on Ootebar 1, 1913, and returned to Heider, Thie 

in the check suas on tn the present action. The Cowncnwealth 
Corporation transferred it by onderesment te the Hanover Bark of 
Lucey & Company, of Reanever, Kiehbigan, and thet bank endorged and 
sand 1% te the La Salle Streat Truet & Savings Bank of Chigage, - 
whick bank endersad it and forwarded it to the defemlant, Ke. & x. 
Bank, for. colleestion ard remittance; but eaid defanmiant, for raae 
eone hereinafter manticned, refueed to pay the cheak, caused it 

to be protested and returned it to said La 7alie Street Bank of 
Chicege, which bank returned it te said Hanover Sank, Subsecuent- 
ly the Hanover Bank enderacd and deliverad the oheck to the plaine 
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tiff, Eluar © Challenger, Plealntifl testified that the Hanover 
Rank was indebted to him for certain legal oervicge rendered; 

that upen hie making Geawsnd of payment fer acid services a repe 
resentative of that bank sugseste) hig taking gaid cheak in pay~ 
mont of hie services; that after investigation he eccaphad the 
@heck in payment of eaid services, and that he never had any denl- 
ings or relations with the Commorvealth Serporation, 

On Ooteber @, 19M, tha day after Harry F. King had de- 

Livered esid chack te Heide, King learned thet Holier's represen- 
tations that the Yatropelitan State Henk wae affiliated with the 
Commonwealth Corporation were fales, Kisg had been irlaced on 

the strength of these recresantations to pursheee aala 8 shares of 
ateok and the tend. He imesiietoly semmuniaated ith ™. Be Andere 
gon, Viceepracident and general] manager of the BM. & HK. Bank, ard 
rervested him to stor yaywant of anid cheek and "ho try and ree 
ecver the sama." Abeut tie enee time MacKenald snd De. King receive 
ed the vane information end they a190 aommuntiosted wilh Amiersen. 
On Ooteber 3, i915, Andersen, as wuch vice-president and general 
manager, wrete the follewing letter to the Gomsenwealth Cerporation, 
Which that company received out te which 44 made no raply: 

"You will find enclewed sertifioate #116 for 3G gharee 
ef the gapitel eteek of the Sommonwaealth Sorngration in the 
name of Nermwan MacDonald, and bond # B18 fer $5,000.00, receiv- 
ed by mail from your ¥r. ‘Halder, for the adhd of Kr. Worman 
Magbonald. Kr. Bachoneld ase yequested ua to way to you that 
he dogs not eiah to take @niad eeecuritias. 

"Yeur Kr. Heider sold te Tr, William T. Xing of Abmeek 
$1,000.60 ef seouritier iesued by your corporation, and he alee 
acid to ey. Karvy % King, of Lauriwn, $200.00 of anid avouri- 
ties. There three gontianen. have requanted ws ico aay to you 
thet e#id securities were aold te them under falve rep reaenta- 

| ticne, and wa Were raquestad te ates payment of cur BNew York 
Graft fer 21,500.00 tsaeved in payniert of securities sold te Br. 


Villian T. cing, ami paywent hac alec been stepyed on certified 
gheck Yseved in caymant of seourities scld te Ur. Harry FB. King. 


"li yeu return te this Sen moe the Dow York draft grt 


rari queek eee ghatt sent © ¥o ig pecuri- 
ip3 soid to . E « & , a Po Harry Ee te Vv 


In the view we tate ef thie onea we think that the core 







rectnese of tha firding and juigment againet the defendant dapande 
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Upen the queation whether said isiter cf Cateber 3, 11d, operated 
aa a resciesion on the ground of fraud, of Harry =. King's purchase 
ef gaid 8 shares of steok and the pont. Ae dg nob think thet it 
@id go orerste. [t fe wali #ettled that a party whe hat ceen ine 
aueeda by fraud te purchass property may reacind the purghate and 
recever the consideration paid, previded ha agts promptly and une} 
quivooally. But it it now sufficient for him to merely signify an 
intention to rescind. He must aither roturn the property purchased 
or tender the same te the vendor. (Bughenay v. Horney, $9 Lil. 326; 
Peoria, etc., Ins. Go. ve Botte, 47 I11. 818%, 519; Brady v. Cole, 
164 11]. 116, 121; Kdichell vw. Mitchell, 763 1212. 165, 170; Sturges 
& Burn Co. ve Great Tastern S. & BR. Oo, Li T11. App. 474, 476.) 
The c’fer contained in said letter waa to the effect that af the 
Commensealth Corporation would return te tee deferdant (acting aa 
agent for Dr. King ao well aa Harry =. King) beth the $1,500 Wew 
York draft ang the certifies check in question, the defendant 
would forward te maid Cerceration the sgeuritiea sold te Dr. King 
and Harry FE. King. Wanifestiy, thir wea net an offer on the part 
of Harry ©. King slene that, if aaii certified check wae returned, 
aaid Serperation eculd reseive pack said & shares of stock ani the 
bomd sold hin. By the tore of the coffer It wat demunaga of the 
Corperation that it alee first return said Pew York Graft. Pure 
thermore, the tander was not an unqualified enw, but one conditicne 
al upen the Corperation first doing something, (Tee Eeoria, etc., 
Ine, Co. ve. Botto, eurra. ) In our opinion the finding and judge 
ment were warrantad by the evidence and the law, ana tie Jutgment 
#423 be affirmed. 

APYIRMED, 
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TONY NOTIL, by hie neat friend 
Joseph Foal 

Defendany in Error, 
WR. Municipal Gcurt 


} 
) 
) 
Brrer to 
} ef Chicage. 
) 


ELLIS TIME STAMP COMPANY a 
eorporation, \ vA 
, PUA ine itt in Error, 
4 ~e 2 & a f Pa 


BR. JUNTICR GRIDLEY DELIVERER THE OPIFION OF THE COURT. 


Vv Tony Neeil, a minor, 16 years of age, entere: the one 
ploy of the Fllie Time Stasp Company, a corporation, en Junel?, 
19is. He wae pul to werk ty the foreman at a punck prese in the 
company's factory at Bo. #29 Franklin etraet, CShicage, On Fad- 
nesday morning, Juna 19, 1912, while he was working at the preeet, 
two of his fingers were cavght in the rresa and were aut off at 
& point abeut 1/16th of an inch Baek of tke mail. On December 
16, 1912, by his next friend, he oommenomid sn action of the <ta 
@lase in the Hunicipa) Court of Chisago againat said cempany to 
recover demages for the injury oustained. The sauee wae tried 
before a jury resulting in a verdict and Judgeant ageinet ths 
defendant company for #660, It 44 sought by thie writ ef error 
VO reverse the juisuent. 

In plaintiff's amended statement of claim, filed April 
28, 1913, it wae charged that defendant was negligent (a) in 
failing to previde suitable guarda on eaiad punch machine, ccn- 
trary to the statute, (s) im using said pune presa when the | 
game wae known to be dangerously defective, contrary te the 
statute, and (c) in failing to provide euitable ami preper means 
for disconnecting the power from said preae while sane wae used 


by employeca, contrary to the statute, 
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To thie smendad stutemant of glaim the defendant flied 
an affidavit cf meritea in which it oet up as a defense the pro- 
Visione of the 20t commonly known at the "*Yorkmean'a Compensation 
Act of 1611," approved June 10, 1611, and in force Mey 1, 191s. 
It waa allexzed that the defendant had elected ta provide and pey 
compensation for injurise sustained by any weployee, arising out 
ef eardin the courga of errloyment, ageording to the provisions 
of Salad act, and that thereny the defendent Lad relieved iteaif 
from any liability for the reccovery ef jismagen by plaintiff? ex- 
cept az in eaid act provided; that plaintiff hag net filed a 
netice dianffirmming said set with the Teoretary of tha Mtate 
Bureau of Labor Mtatiaties, and ahen ld thereby be daumal to Save 
aceested the previsione of esid ast and te be bound thereby; ard 
that plaintiff hae wace ne effort to have Mia compaeneation wnasr 


@ai act fTinzea and determined. 


‘In aubdivision ¢ of nection 1 ef eaid aot (Hurdta Stat. 
1912, chap. 48, 2ec. 186) there ie sentuined the fcelloving pre- 
vieo: "Provided, however, that before any auch employes hall be 
bound by the provietone of this aot, his employer shail either 
furnish te evoakh employe persenally at the time ef hie birding, or 
post in & conAplieuous place at the plant or in the roem of place 
| where such employe is to be employed, 4 legible statement of the 
( gempansation provigiens ef this act." 
— After the above mentioned affidavit of merite hat been 
filed by the defendant, pisintiff ncked Igave ef court te Tila 
therete an “affidavit and replication." Leave was granted and 
the same wae filed on June 3, 1913. Plaintiff therein alleged, 
Apter alia, that he ehewld new oe barred fren maintaining hia 
aforesaid action agpinet defendant by reason of anything centain- 
ei in ite affidavit of meyite bacesuse plaintiff’ says that defendc- 
ant, a8 employer of plaintiff, did not furnish ta plaintiff per- 


‘ aohally at the time of hiring, or post in a senspiavous place at 
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the plant or in ths room cr place where ploiptiff wae smployeu, 
& legible rtateavent ef the scmpenszation provisione of said Fork~ 
men's Gompenration &a% of 1611, 

Defendant did net in any sanner join i#aue on the al- 
legeationa contaired in eaid repligatien, but, en June 5, 2914, 
just ae the cavtea wae gulled fer trial and tefere the jury wae 
enpanglled, defendant asked and obtained lweve to fhie, anc did 
file, a naw affidavit of merits, in which defendant made no mene 
tion cf enid Yorkmente Compensation fet. It wae therein alleged 
(2) that defendant did net Tail to provide suitebie guarie en 
gaid puneh wechine, put that on the contrary the machine waa 
preperly ecuipped; (2) that said prase wan not dangsrously er 
at all defective; (3) that it was provided with proper means fer 
dioconneoting the powsr therefran; (4) that plaintiff's injuries 


Ware ue selely to hie own negligenes sud not te any negligence 


o 


ef defendant; (6) and that plaintiff, uefore entering upen hia 


3 


Work om add peaae repre Leb te defendant that ae wae femiliar 
With the operation ef euch prewege, and that defendant, relying 
upen said repredentations, permitted hia te ongrata a@ald press, 
lumaddately after deferdant bad filed @aid new affidavit 
of merits, pleinviff asked and ebtained leave te file, eri did 
file, an “additional” statement ef olain, and 34 wae erdered taat 
defendant's eaid afficiavit of marite stand ae aneeor thereto. In 
this additions!) etatement ef claim pinintif? alee claimed damages 
beanuee ef the negligence of defendant (1) in failing te provide 
Plaintiff with o gafe place te eork, (2) in furnishing to plsin- 
tiff a Gangercua punch presto in that the sara would repent ard 
Gets Gown without warning, and (3) in placing plsintbiff, a young 
and inexperienced person, 18 years ef age, to work upen a danger- 
Ouse prets without inetructing and warning him with the waual ong 
Customary directions for the proper running of said prese, whareby 


he, while waing ordinary care for hie gwn eafety, was serdously 
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end pereanently Anjured, ato.“ 

Couasel fer defeniani here contend that tae trial court 
#bould have directed a werdict in Saver of defendant upon the 
greund thet it dese net appear from the owidenee that ¢ither 
party cliceted not te be sound by the provisions of said FYorkman's 
Compensation Aet of TPL1, and that, tnorefers, plainsiff was re- 
quires ta presesd under enid aot. In cur epinien, there in neo 
merit in tbe gentention. The defendant in ite eriginal affieavit 
of nerita set up the crevieions of sald eet at a defense to plaine 
tiftf's action, Pisintiff in reply alleged oartain fsaote which, 
if true, showad thet he eheuld net be bound by the provielene ef 
the aot. Defendant did not in any way deny the existence ef there 
facte ae alleged, bub filed a new affidavit of werite, in which 
new and different defenses were set forth, and in which no mention 
was made of said act a9 a defense. In other worda the defendant 
gaw fit to aoarcen his Firat defense. And 4% apeoars from tne 
etebonraphio report of tae preceecings that the @ase wae tricu as 
though with the urcdaretanmding batween court and counsel that the 
provisions ef #aid Forkmen's Comeeneation Act were eut of the 
eaeo, and that defendant's only defansee were those gentained in 
gaid new affidavit of serite. The defendant madé@ ne attempt en 
tho trial te shew that a6 the time af plaintiff's hiring he sa? 
personally Turnianed with, or that there wee anywhere poeted in 
the defendant's plant, a iegivle statement of the gempencation 
previsiens of said act. 

Couneel further semtend that the verdict and Judgment 
are not warranted by the evidence or the law. The court #ubmitted 
the cae@ete the jury on the sieskion whether the defendant hac 
negligently put plaintiff, a miner and inexpartanced, at werk upon 
tha presa without sufficiently instructing him, ari without warne 
ing hin of the dangera in operating the pres#, and tie jury uy 
‘their verdiot found that the defendant wae negiigent in these par- 
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ticulars, Ye think it unnecessary te diseuem the evyidenus cone 
tained in the reecerd, which =e have carefully reviewnd, and dean 
it sufficient te any that im our cpinion the verdict end Judgaent 
are fully warranted by the evidance end the law, (@laich v. Hogans 
Envelope So., 1609 Yl]. Ape. 261; Hinckley v. Horazdowaky, 145 111. 
359, 364; Armatrong v. Forg, 195 Mase. 844; Haserty v. St. Poul 
Brick Ge., 98 Minn. 805.) 
The judgmant of the Municipal Court is affinned. 
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BR. JUSTICE GRIDLEY DELIVERED THK OPINION OF THE COURT. 


Om June 25, 1914, Teny Tanni, plaintiff’, commenced an 
action in replevin in the Municipal Court of Chicage te recover 
the peaceseien of certain Sixturee andi furniture of shich he 
claimed te be the owner and lawfully entitled to posseesion, The 
bailiff teck the property under the writ and delivered lt to 
plaintitt.—The gefendanta in their affidavit of moerite danied 
that they unlawfully tock er unlawfully datained the property, 
and alleged that the same wae their property, that plaintiff was 
net the o-ner or entitled te the pomressian of the same, and that 
defendants had eueteaines damages in the eum of $300 by reason of 
the wrongful saving cut of the writ. The case wae tried before 
the court without a jury. The ceurt found that the right to the 
poreession of the pwreperty replewied war net in the plaintiff and 
asseree) defendants! damages at the sum of one cent, overruled 
Biasintiff'es metions for a new trial and in arrest of jJuigment, 
and on August 8, 1914, entdred judgment upor the finding, adjudg- 
ing that defendante reoevar from plaintiff the permseseion of the 


property, that a writ of reterne habando issue, and that cefond- 


ante recover from plaintiff suid damages of one cent together 


with conte, Plaintiff seak« by thie writ of errer to reverse the 
judgrent. 
V From the etenegraphia repert of the proceadinge on the 
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trial, certified by the trial judge, the follewing facte in aub- 
stance agpe@ear: The fixtwrer and furniture repléewied Rane SOn@ 
tained in a oertain eheoe-nhining parier in Chieasge. Pricr to 
April Sa, 1013, one Rosario Dispenss rented the promines ank pure 
ehaeed the fixtures and furniture. One Jack Creme worked for 

his. On April 2°83, 1913, Biepenza acla the ehoe-shining buainese 
and eadd fixtures and furniture to Crese fer the eum of $750. 

Thie tranefer war evidenced by a bill of sale, which war recorded 
on May &, 1913, in the recerder's cffies of Cook Sounty, Tliineia. 
Rubseguently Creme #014 the business and the fixturea and furni- 
ture te plaintiff fer the sum of $610. This transfer was alee 
evidenced by a bill of eale, reeorted on May “2, 1913. Plainti?f 
conducted the buciness on the same premises until some time in 

the month of June, 1913, shen be want to Italy on aseount ef the 
ilinese ef his mother residing there, and left hie busineae ana 
the furniture and fixtures in charge ef Diarensa. Plaintiff tes- 
tified that when he left Chicago to go te Italy "Cremo was working 
in the place and Diepensza wae running it." Tome tine after plain- 
tiff left Chicage, the defendants, ae first parties, and Dispenga 
and Crese, ac second parties, signed s written agreement, dated 
June 10, 1813, whereby #sid second partiae agread to well for $375, 
and tha defendants agreed te purchase, waid ohoe-shining parlor 
ani business, and the fixturee, furniture, atc., contained in 

said parler, The agreement provided that defendante should pay 
maid eecond partias $200, cash, ani the brlence in monthly pay- 
mente, $30 per month for three monthea and $35 for the fourth month, 
apd further provided thet maid second parties (Dispenaa and Cremo) 
would guarantee that, “if any one claime title under a bill ef sale 
or otherwiae," they would repay to defendants the purchase price. 
On Ooteber 31, 1913, BDispenzga and Sramo vigned and acknesiledged 

& bill of sale conveying aaid bueiness, fixtures, furniture, ete., 


te defendants, and defendants theresfter cenducted the business 
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on the came premires. Then plaintiff returred te Shieage from 
Itely in April, 1f14, he found the defendant, George Proparae, 

in charge ef the shoe-ehining parler and sered him what he was 
doing thers, and Preparas replisd that he ang Saros had purchased 
the place from Diepensa,and requested plaintiff te see Carece. 
Plaintiff did ao and Caras eugseeted that plaintiff and Oarea 
vigit siefendanta' attorney, Borgan, Plaintiff testified that 
when they galled on Morgan ard the elitwation wae @aplained to 
him, Horgan eaid to Gares: "I teld you Tanni might come back and 
make trouble. * * Now, you have get trouble. * * J told you not 
te Buy the place." Teny Avinanti, a notary public and @ witness 
for plaintiff, testified that aa drafted the bill of eale from 
Creme to plnintiff; thet he eaw plaintiff pay Creme $816, that 
after plaintiff had loft Chisagc ke was asked to draw tne bill of 
Gale from Diepenaa and Creao to defendants but that he refused; 
that he heard Morgan, Cares' attorney, advioe Caros not to buy 
the place bocauee someones slec had an intorect in it; that he 
teld Discenga that be cught not te eel) the preperty because Tan- 


mi might return and then Digpenzea mig 


aah 


hh have to aive the money 
tack. Plaintiff further teatified thet he esuose quently made a 
demand on defendants te turer ever te him eaid furniture and Tix- 
tures, and that upon defendants’ rafusal he commerced the present 
replevin eetien, ee 

7é are of the opinion that the trinl court erred in en- 
tering the judgment. The evidence sheres thot rlaintiff wae the 
owner of tie fixtures and furniture at the ting of the attempted 
gale of the wane by Diepersa amt Cramo to defendarta, ami that at 
that t ine defendante had netice that aither plaintiff, cor semaane 
besides Dispenza and Crewo, Claimed title to the same, and that 
plaintiff wee the ewner of the ¢ame when the replevin oevit wae come 
menced, When plaintiff went te Italy and left the fixtures and 
furniture in the poneameion and charge of Diepenaa, the latter 


wad & m@re ballee of the preperty having mo right to eeli the aame, 
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and the maid esle by Dierenga and Creme to defendanta did not ine 
pair the titio of plisintiff te the property. “An unauthorized 
gale by ao mere naked bailge de a wrongfBl conversion of the prop- 
Orty, and the sale ie void a¢ te the ewner.* (Taylor ve Belen, 
138 111. App. 190, 193, «ami oxsee there cited.) In Indeoendent 


Brewing Agacaiut 


1 ¥. Cock@® Brewing Co., 149 I11. Apr. 347, 351, 





it ie seid: *A more naked voweeeeion in »o vender will not held 


against the true owrer, and the latter way puraue his property 
and recover it from « purchater without noticed, whan he has done 
nething to eater him from asserting hie tittle. The purchaser 
must jock to his vendor on the leplied warranty of title. Klein 
ve Egibolgd, #29 121. B40) Fawoett vy. Oab So Til. 412." Under 
the fscte cf the present oase ve think that the trial cetrt should 
have found that at the time the rernlevin suit waa commenced the 
titie to the eroperty replevied war in plaintiff and that the 
Fight to the posseasion thereof was in plaintiff, and sheuld have 
onterad judiument wzocordinaly. 

Tor the reagent indicated the juigaent of the Municipal 
Comrt is reversed. 


REVERCED, 


PINDING OF PROTT. Ye find that at the time of the com- 
mencament of thia auit the plaintif?, Tony Ianni, was the owner 


ef the property replevied and antitled te the pesseasion thereof. 
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MAX J, BRASDTNCTYIN, MANFRED 
BRAXDSEPTELN and FTOHPAPD BRAN} 
DERCTEIK, CO-partrere, so ¥,. 
J. BRAXPEROTYIN & CO., 
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of Chinsgo, 
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GEQ, RACHUSTEN couftyry, « 
serporation, 


RPATEMFST OF THE CATE. On September 14, 1913, the plain- 
tiffs, dealers in ceffee in Nex York City, casmenced an action of 
the firat oiaes in asevuspait in the Municipal Seurt ef Chicago 
against See. Rasmussen Company, s corporation, Jefemiant, engages 
in the wholesale greaary busingee in the ity of smtoago Ene 
| alfred Adelederfer was the manager of plaintiffa't ousinees, and 
Qserge Ratmussen and ¥, Matthiessen were reapectivaly the president 
and treasurer of the defandant. The action was brought on two 
written inatrunerts cr notes, one ef which is ae follews: 

"Chicago, 4/13/1913, 

Sec. Raemuseer Company hereby agreay $6 puy to Me. J. brane 
denatein & GSo., one thoutand deliara en the 18th day of June, 
1915, in part esttlesent of a certain carlosd of ooffea damaged 
in the flood, while in traneit from New York. 

(Tigned) Geo. Rasanseen Company, 
Seo. Ratmugsen, Pres, 
#, Matthiesen, Treae,” 

The ciher instrument waa like the above except that tue 
date cf mesturity wae August 14, 1915, Plaintiffs claimed that the 
gum ef 22,027.50 was due them. The defendant's defense wae, oe 
stated in dus affidavit of werite, in substance, thut plaintiffs 
repreesfted to defendant that plaintiffe had delivered to defenuant, 
at Hex Yerk City, ene carlesnd of ceffee, to-wit, 345 vage of aof- 
fee, that said coffee wax tha proparty of defendant after said de~- 
livery at Few York City, that eaid coffee had beuwr damaged ex de~ 


atroyed while im transit from New York Ciiy to Shicage, and that | 
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defendant had benemm liable ard wee indebted te pisintifiea for 
@aia ceffe:; that defardant, relying wron the rerreeantation of 
plaintiffs that tiey had deliveret the ceftfae to daferdant at Saw 
York City, axeauted the two inetrunents evead wpon in part payment 
ef tha oeffea; thet afterwaria defendant learned and staten the 
the fect te be that ankd rapresentotion waa falee and untrus; 
that plaintiffe gid net deliver eaid coffee, cr any part therecf, 
to defendant st Sew York City, cr elseuhere, that defendant ras 
not indebted im any aum te plaintiffs at tho tina ef exsouting 
faid instruments either for said eeffes or fer any cbhor matter 
or thing; thet oaid inegtruments were maida without any goes or 
valuobie consideration, that the seneideraticn therefor tae whole 
ly failed, and that #aid instruments were obtalnad dy false rep- 
roeentations. 


The gase Bae tried tavore the aourt withcul a jury re- 







aulting in a finding ani julignent in favor ef the defariant. Te 


reverss the judgeent plaintiffe appealed to this court. 


The facts as disclosed from the evidence ara in syubetance 


as followa: fSetween Tadruary, 1911, and february, 1913, defendant 


had purchased yirique lets of coffee Prem plaintiffs. The Tirst 


two #hipments were maie early in the year 1911, upen the unaerstand« 


ing that defendant #au to have the money in Kew York to pay for 
the ceffee before the ehipments were mada tc defendant. In Karch, 
ll, Geerge Raswueaen, while in Rew Yerk, tola Adelacerfer thet 
it #ae teo expencive for defandant to hava ite monay in Xow York 
vefore tha coffee left Kew York, and it was thereupon agread that 


future shipments te defendant should be wave upon “draft againet 


deausenta,® and that fePendant would gay the Grafts upon presenta 


tion sa cuheene Toaweral lebte of coffes wore xftersvardea shipped 
to defendant and paid for in thie manner, “ome tine during Pebe 
ruary, 1913, Raasuneen called on Adsladerfer in Rew York and a6 
& Feeult of tie interview defeniant contracted to purchase tis 


eoffoe in queation, whish al tuat time wat in tranpit and not yet 
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received by plaintiffe, It wae agreed thal defendant ehould pay 
plaintiffs what tha veffer had soe plaintiffs, plus a comm iseien 
or profit te plaintiffs ef 15 cents per bag, and plue all charget 
for inourancs, @to., ard for tao handling of tae cotfleae until it 
wae put on the train, and that tae shipment of the ceffee te deq 
fandart at thie tots] prise eheuld be "f.0.b, Rew York." In due 
tiae the eaffer arrived in Mew York, and om Haroh 18, 1914, plaine 
tiffe received Pros the Mid Dom inien “heamehip Company in Few York 
& @¢egalled "order bill oF lading,” in ehich the “teanehip Company 
acknesleigad the regeipt in secarent good order of 646 bags of coft- 
fee,vensigned to order of Ye gd. Brandernstgin & Le. Desk ination, 





Chicage. State of Tlie. Wetify Geo, Rasmussen Co. * * at Chica- 
#O. * © Route Ferfalk & Yeetarn, o/e Fabash FR. R.* On the feae 


of eaid b1ll of lading it «98 Stated that "the aurrendar cf this 





original orter bill of loding propariy enderagd shall be required 
befere the delivery cf tbs property,” 

Pinistiffs enderwed im tiank the blll of Tnaing "HM. J. 
Brandensteain & So.," and, or Maroh 80, 1913, drew a wight draft 
for $6,C40.17 cr defendant payable te the order of the State tank 
of Chicage, ana eresloreda the b111 of lading and draft in a letter 
addressee to todd Dank, in whieh latter plaintiffs wrete: “Fe 
englose herewith b411 of Jlaiing fer 245 bage coffeq ayneianed te 
our gen order at Chieage, With inetructione to notify Secrge Raae 
wuneen So, * * Te veg te enclose harewith eur draft for #8040.17, 
With exchange ami oolleotion ghargon on Kew Yerk, on Maorrs. George 
Retmuseen Co, Please deliver bill of Isding griy om payment of 
thie draft, and rewit proceed# te us.* The word "only" in gala 
sched widarlined in red ink, Aboul the nase tima plaintiffe 
malled to defenijant at Chiesge a etatement or involoe showing the 
tetal purchase price of the ceffee, including varicua inolisental 


charges and plaintiffs! profit therein itemizsd, te be 36,040.17, 


ana etating that the areunt wou "payable net cagh wight droft 
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againet ehioping deawsentes threvah State Bank of Galoago. In 

Ves York Purnia. * Then the tate Sank (with which bank defendant 
ther ddd ite banking tbusimeas) reogived the draft, b411 of lading 
api letter from plaintiffs, defendant was ao advireu ky telephone 
by the bank, and defendant requeeted the bank te held tau ara 
and bill of Asding until the arrival of the eeffee in Culoage. 
Thie the bank apread te de, It dows not sppear that the araft and 
will of jading were foresily gresented te defeniant or thet any 
officer or reprepentative of defendant saw the p41 ef nding, 
The ceffee never arrivai at Sieage. Yhile in treneit in the 
@vate of Ohio it wae greatly damaged, if net proctienily aeatroy- 
ed, by reaton of the Chie Plooa ef i923. 

On April S, 1913, defeniant wrotu pisintiffs to the ef- 
fect that the eeffate hai not yet arrived in Chicage, tiat defend- 
ant hed had the Tabash Railread *trace Crem thie and,” that the 
seffee when last heard from wae in Ohie, "delayed evidently on 
acocunt of floed," and suggasting thet plisintiffe *etart tracer® 
from their end, te which plaintiffs replied, on April 4th, thot 
they wouni etart ouch trager, and that Adeledorfar would arrive 
Ain Chieage on April Lith or sth. On April Lith defendant receive 
ed « telegram from pleintif(a, dated April 10th, that plaintifts 
tad Just been advised that the oar containing the ooffes had been 
Gaught in the flood and was st Teledeo, Ohic, srdi bud been refused 
by the Wabaeh Railroad beaosuse “dontents het and steaming caucing 
stench." The telegram further stated: “As bhe coffee in yours 
we have taken ne aebion. If we can be of any aesietanes te you 
by Bending » man to Tolede te e¢1) the ooffee for your account at 
your CAPSNes, telegraph ve st ones and we will be enly too pleased 
to accommodate you." On April lita defencant aant « repreeanta- 


tive, one Wasemann, to fTolede te investigage, and he arrived there 


on April léth. On the morning of April llth Adeladerfer arrived 


in Chicage and set Rasmussen by appointeent. Adeladerfer told 
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Rasmuseen that the eeffee belongsd to defardant, Shet ae wanted 
tue droft paid, and that if it wae net paid pleintafta would wua 
defendant. Raemuseern repligd that he would Ge nething until he 
had received werd as te the seffee fron Bacesann, and until he bad 
atcertaingds whether or not the ooffae wae defendant's coffee, and 
SETARTFeMeENnts wore wade far anchhar meeting on the Pellowing day. 
On the morning of April lsth Kasemann at Toledo comeunicated with 
defeniant ever the lenge distance telephone, informing defendant 
that he hed sesn the ecffee, thst it wae “practically worthlieas," 
ena that “not more than #10C esuld be realized upen 1t.? 

About 1 pem. on April 1°th Adaledorfer sst Raseuseen 
and Katthiersen at luneheen «4 the Ia “alle Hetel in Chieage, and 
further negetiatiens were had. Adeledorfar taetified in substance 
that at this interview he again stated that if deTeniant did not 
pay for the coffee immediately pisinti’fe would bring suit ta re- 
eever the purchase price; thot he further atated that the soffea 
wae shipped f.0.5. New York and that it @ae defendant's ceffee; 
that he showed © letter which Ke hed just received from plaintiffe! 
New York attorney in which the ¢aid attorney eapreseed the opinion 
that the title to tas eoffee had passed in New York and that dee 
fendant wae liable fer the full amount; and that Rarmnesen etatadt 
during the interview that he had consulted «a Shicage attverney whe 
had siviaed kim to settle without taking the matter into court. 
Raeanussen deniai waking any such staste~ent or thet he had congulte 
ei an attorney. Ratnuesen further testified in aubstence that at 
this interview he again exoressed dowst av to whether the ceffee 
was defendant's ecffee; thot thereupon Adeledorfer said: °OF courne 
it is your eoffea; you bought the ceffee f.Geb. New York, and there 
is ne question wut it ise your coffee; I have even my lawyer in Naw 


York about 16"; that Adeledorfer further eaid: "I feel serry for 
* 
you people; if I atart enit is going to comt me some meney; if I 


oan wattle thie thing peaceably I am willing te sllow yeu whatever 
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it might ecat for lawyer's fees ard so on"; that Finally Aiele~ 
dorfer suggeeted an allewanee ef $500; that then he (Raemursen) 
guid: "If you will allew ue 71,000, IT will think 1% over and we 
Gan prebably make a4 sattlement on that bavin"; thot Aieladerfer 
therewpon said that he would have te wire his office in New York 
and that ae eoon at he reesivead « reply he would advies defendant; 
and that later, akeut 3 eteleok in the atterncon, Adelacerfer 
callet at defendant's place of business ana further negotiations 
were had which resulted in the drawing of the notea sued upon and 
other paperc., Metthieren, treepurer cf defendant, she wae predent 
at said interview in the la “allie Het@l testified thet &deluccrfer 
then "teld ua that the seffee belonged te we and we had to settle, 
that he was geing te wua fer the mrount of the ooffee, that it 
war bought f.c.b. Mew York, and thet in censauvense we had to pay 
for it"; that be (Katthiesen) belleved Adeladorfar's otatamente 


that the coffer bad teen shipped f.c.b. New York oni the eoffee 


belonged to defendant, "otherwihee es would not have eigned the 


notes." Raamueven olvc teetified that he believed Adeliorfer's 
#eid statemanté end that these slLatements were "the beeia on which 
I made the sattlement.* soth Paomuseen and Fattniasen testified 
that prier ta eigning the netes they bad net aeon the bill of lad- 
ing, which wae atill with the “tate Bank. Adelederfer alae tere 
tified that at the intervieeewith Paamuasen or Hatthiesen nothing 
wae e@tated &@ to the bill of Isting escent that after the papers 
were signed he promieea to arrange to have thet tome turned over 
te déferniant by the wank, and that he (Adeledorfer) did not at 
any time inform any pereon connested with dafendant who wan tbe 
vensignee named in the bill of lading. 

At the meeting of the parties at defendant's places of 
business on the afternoon of April 14, 16915, the two rotes sued 
Upon were executed and delivered te A4delederfer, ond twe other 


like notes, maturing at dstes aubeequent to the oomeeresment of 
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the present action, were elec executed and delivered. Adelacerfer, 
in the name cf plaintiffs, cigred and delivered to defarmiant a roe 
g¢ipt to the effeet that plairtiffs had reseived frem defendant 
four netez, wounting te 4,040.17, "ae full sattloment for a cere 
tain carlead of coffee damaged in the Tleed waile in traneit from 
Wow York. “hatever compensation Geo. Raamusren Ce. reediver by 
male or salvage, or by tettloment with railroad company, He de 
Brandenstein & Oo. is antitied te 20 per cent. thereef.* On April 
WWbth defendant revelvei the bill of inding from the “tate Bank, 

the bank having been inatructed by plairntiffe’ letter, dated April 
14th, te turn the aaee ever to defendant; ond the bank returned 

to plaintiffs vaid draft of 25,040.17, Both Paemuseen and Met- 
thiesen testified that they first learned that defendant was not 
the oensignee naaed in the bill of leauing when they reosived the 
bill of lading from the bank. Defendant never mad¢ any atteanpt 

te get the ecffee from the railroad company, or to got any money 
from the railresd cempany, end never realized snything by way of 
walvage on the soffee. Raemuseen further testified thot after 

the b411 of lading waz received from the bank ond he had aegocere 
teined therefrom that plaintiffs were the conealgnees nowed therein, 
he for the firet time ceneulted on attorney, who expressed it as 
hie opinion that the coffe wna not defendant's eoffed at any time, 
The fire note matured on June 14, 1913, and, upon the sane being 
presented to deferdant for payment, defendant wrote plaintiffs 

that it woulda not pay the note, or any of the other notes, for the 
reasons, ac @tated im substance, that the defendant had been in- 
duced by falee ang fraudulent representations te aign the noter 
apd thet they were without consideration, After the second note 


matured plaintif(s cosmenced the present suit. VY 
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HR. JUCTICE GRICLSY DELIVERED THE CPISTION OF THF OOUPT. 


Defendant's roulithen on tha triol waa that there war no 
gonsideraticn for the compromise agreement or fer the two inetrue 
monte in writing er notes averd ween. It is avident freas the finde 
ing and judgment, and from cartain prepesitiene of law submitted 
by defendant and marked "held” py the court, that tae court bee 
lieved that pealitien to be a cerract one. 

It la here fires oonteniad sy counsel for plointifie 
that the court orred in entering the judgment bocsues there was 
& ooneideration for sald agreement and neteg, anc that the owner 
ebip of the ecffee wae in defendsnt at the time of its lose or 
dasage by the Ohic flowi, After eare7ul conwideration we are of 
the opinion that the eviderce ehewe that at that time the titie 
Or cwnerehip ef the ceffer wae in the plaintiffo. It appeare 
from the o411 of lading that plaintiffs oonaigned the coffee to 
the erder of themeslwee. True, pisintiffs andersed tha aceocalled 
“order bill of lading" in blank, but they did not make or euthor- 
iaé ap wreenditional galivery of the sama to defendant. Then 
plaintiffs forwarded the bill ef lading ani the draft fer $5,640. 
17, drawn on defendant, 60 the State Bank, they gave specific 
written directions to the bank, via: "Please deliver b111 o? lade 
ing oc on payment of thie dreft, and remit preceads to ue.* 

From these and other fects in evidence we think it clear that 
plaintiffs intended to retain the ownership and the jue dispongndi 
of the oeffee until the draft was paid. (Broan v. Max Nalter Ca., 
164 Ti), App. G21, 63; Kitohin v. Glark, 120 id. 105, 107; Lepman 
ve Boldert So., 135 id, 3°, 346; Cheffisid-Zing Oo. ve Beerdon, 
18) id. 459, 455; Dowe v. Baticnal Exchanges Bank, 91 U. %. 618; 
Erwin v. Harris, 67 %. 233; Liboy v. Ingalie, 194 Mace. 505.) 

And the riek of loes or damage to the voffee while in transit 


from Eew York te Chicage wae upen plaintiffs. (Jones v. Brower, 


Pyle) TA Popes wert ageseTnicd Vedat TOT ae i, 
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7% Ala. 545, 547; Baker v. Bourcicault, 1 Daly 83; Deeligeon v. 
Philvrigk, 36 Ted. Rep. GOO; Cxagun v. Todd, 131 Towa 250.) 

It is further contended by counsel for plaiatiffa that 
the ccurt erred in entering the judgment, beeanas the netea in 
question were given in pursvenes of 4 settloment agreement which 
legally preoluies defeniant from inquiring inte the merite of the 
erigine] controversy and that owid tattilement wan the coneicerue 
tion fer the notes. The argurent i¢ thot e settlement ef 4 goubl- 
ful claim ie 4 aufficient consideration to suppert a compromise 
of an aceord and satisfaction. In suppers of thair contontion 
gounkel Gite the cares, amen others, of deerionn Trust & Savings 
Bank v. Lantry Contracting fo., 172 711. App. G46, sna Honeyman 
v. Jarvis, 7@ Ill. 318. Iv the Honeyman case it is eadd (p.3ae): 
"The compromise ef « deuptful right, though it sTherwards turns 
cut the right is on the other side, where there te noither actual 
Ber conetructive fraud, ani the parties agt'in geod faith, #ith 
full kKnewledge of the fects, 19 a sufficient ceneideratieon to aup- 
pert « promise." Te the above contention counsel far defendant 
replies that while in a preper case the compromise ef a douotiu 
claim is a euffteient soniideration te euppert a promive, tae 
prineiple de only applicable where there ia gene color or moms 
reality to the olaim. In Mekinley v. Yatking, 14 12}. 140, 145, 
4t ie weald: "If the pleirtiff was threatening to sue on 4 claim 
which he knew was wholly unfeunded, and shiek be wae setting up 
at & mere pretense te extort money fren the defendant, a contraet 
founded on & premise net to eug in euch a case woula be whterly 
wold. In order te suppert the premise there muat be such a Glalm 
as to lay & reasonable ground for defendant's making the promiee, 
and then it is immaterial on shioh side the right may ultimately 
prove to be.” In Kulbollgndg v. Bartlett, 74 111. 68, 83, ib is 
gaid: "Tha result of the authorities, a8 we are inclined te think, 


ie, to make forbearance o geci consideration, there muot be a well 
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founded claim in law or equity forberne, or there must be a come 
promive of 4 doubtful right. A&A compromises implies the yielding 
of a part ef the cgluim. * * Tt seems to us quite clear here wae 
he xompromise of a dowbtful olaia, bul a #rengful seagrtiion of a 
Slaim whieh appellant, when the instrumer§$ waa exeouted, had 
strong reasens for believing had no volid axistenod ax against 
the appellee." (Ses, alwo, Knotts v. Preble, 50 113. 256; Heapa 
Ve Dypban, $5 111. 583; Srcrmepor v. Buck, 393 111. 58a, 898.) 
In Erpst v. Hollie, 88 Alw. Dll, 6149, it is emid: “The surrender 





of a mere assertion of olais, or the @ithdrawel of o threat to 
gue, when the clais is witheul legs) merit, waether its legal 
Anwalisity i¢ knewn or not, will net upheld a relenee, cr agree= 
ment of ceapremige., When a claim i« absolutely and elearly une 
sustainable at law cr in equity, ite cowpresiee conetiiuics ne 
#uffictent legsi congideration." Im UY, S. Eortyage Co. ve. Hen~ 
garaon, li Ind. 34, 3A, 4% is said: "In order that a compromise 
may Secnetitute a sufficient convidaration to suppert an executery 
contract, the olain compromieta suet have been at leaut ‘deubte 
ful,' and there muat have eten scue celorstla ground of dlepute, 
and Gone legal or equitable foundation for the claim." Seuneed 
for deferdart further urges, ip addition te the contention thet 
at the tine the notae were executed the claim of plaintifia wae 
netéven 6 “deubtful®’ one, that the evideroe shows thet defendant te 
offieoers did not Keve full knowledge of the true facts, that Adele- 
derfer concealed from defendant's officers the Pack that plaine 
tif fe were named au the coneignees in the bill of lading, thet 
Adéludorfer, knowing that fuct, did not act im good faith when 

he ingisted that the goffee wast deliversd to defendant in New 
York ang that it wae defendant's coffee, and thot Adgladerfer, 

ae plaintiffs’ agent, saie falwes and frawinlent representations 
to defendant's officers upen which they were indteed to sign the 


notes. There ia evidence tending to support counnel's contention 
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and Se canbe, say that thea finding of the eourt ie sanifestly 
against the welzkt of the ¢videnoe in this regard. 

Complaint ie made that tia court erred in refueling te 
ausit certain avidence cffere! by plaintiffs, ard in marking 
*held"® gertein propesitions of law submitted by defeniant. In 
our opinion no errer prejudicial to the plaintiffs wae committed 
by the ocurt in these partioulars. 

®e think that the finding and Juwiguent are rurficient- 
ly auprorted by the evidence ard the law, and, agoordingly, tae 
jucdigment of the Municipal Gowrs ie aftirmed, 


APYIRRED. 
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TRANDER G. PETERSON, 
Appelles, 4 
é Append from 
Sucericr Court, 
Seek County. 
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O, ©. PETERAON ¢% al. ,.' 
Appe WT anta. 


a TG2ZT.A.5853 


STATEMENT OF THE CASE, This is an appeal from a decree 


vu 


; 
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we 


ef the Tupericr Court of Cook Sournty, snterad July 16, 1915, in 
fuvor of Teander 9, Petereon, semplainant. The appeul was orig- 
Anelly taken te the Suprenc Court upen the theory, evidently, 
that a freehold wae involvsd in the litigation, and at the Pab- 
ruary term, i924, the Supreme Court rendered a judgment in the 
gaues affirhing the dtorsa. But, upon netition, a rehearing wan 
allowed, and at the June tems, 1914, the Supreme Sourt traneferred 
the onuge te thie court, helding thet it had ne juriediotion of 
the apreal inaamuch as a freehold wae net involved, (Paterson v. 
Peterson, 244 T1l, lal, 195.) 

Complainant's original pLil was filed om April &, Teli. 
He therein prayed for an acomunting, fer the apacifia performance 
of a vertal comtradt providing for the csonveyange to him of the 
premises in quéeation, and fer an injunetion to restrain the Cure 
ther proasoution of a forcible detainer action commengsd againas 
him on April 3, 2911. 4 preliminary injunction wae dveued. All 
of dofendante, O © Peterser, Tilliam &. Petereon, Charles J. 
Olwan and Anna S, Ohman, his wife, filed » joint and saveral 
anawer, denying the material allegationa cf the bill, and the 
Cause was referred te o master in chancery te take preefa and re- 


sport hie conclueliona of law and findings ef fact thereon. On 


June 11, 1912, by leave of court and withcut prajudice te the . 


reference, complainant filed an amended bill, 


Pele Patan g eer ye 


¢ 
*. 
h, 
4 
he 
‘ 
* 
« wes 
es 


*. + u 
Lt tg 
‘ 
av J 
Tat is 
‘ 1 1 P 
“4 i 1 ’ 
- ‘ 
Fi 55 
> 
4 “ a 
ta +. | 
’ 
2 ‘ 
LW bes A 5, 
hy ,! 4, 
a P 4“ 
” i ' 
: A 
ia i a 
. 
t er | , 
2 
' ¥ 
‘ 


s 
f 
wos 
‘ 
‘ 
4 
> 
eat 
4 
' 
i 
€ 
4 


o 
“ 
. 
' 
bf 
* 


me be Wade 


or 
Pe 


sa gh 
“age 
mE had 

vit 

5. ¢ 
ts ie 
oe? Ps 

to+ 


bh @ 





abet 4 


i 
‘ t 
meno % ss 
"m2 “ so ie & 


RM aivicl Sole 


Fa 
a 


avY¥ 


i 
a as sonayae wt 


/ 


f 
i 


‘ 


ferxyoane gtd) To 
Me " 


| + 4 ; Ss re 
ii O¢ Moead Et Lash 
:y Biotieeti o dad 
" ld " y ~ 
H gtPUh Gained Wiaee 


nivi@rl is sarap 


a 


io be , baw lhe 


,Sisnd what OF seas, at? 

a 0S ‘i ugpatt Feesqe ou? 
bt yh il el ED eo Boet peor 

; rete 80" 

# iF ese’ ib wicsie ou 
TRY Daryl ss de ¥ # ia 
woh ght OL Ge RE Lees ETE 
et fF r Qilesorn ox) Yas 
A 6ffT?E ge Linge wo aa 
“IGT 5. «% .eaanhbaotso Io 

sage .o atest Sia aemedd 
a eT ad 4 é Ee are : at VnPaR 

340 HSetrOTet “sno wousH 
£469 Aarts th TRG STog 
reetel gu ttt stb sauh 


me , OuIngelet 


ay 
rm 


In thin amended will complainant alleged, in euostanoe, 
thet prier to Bovember 26, 1906, the defardant Charles J. Ohman 
war the ewner of sertein orererty on %. Lawrence avenue in Chi- 
cago; that said property was eubjeet te 4 trust deed {nerd inafter 
referred to as the Strauss mortgega) @aequled by eald Ohman and 
his wife to secure an indebteinesa of $9,660, ineurred for the 
purpose of areeting three twe-flat buildings om #aid property; 
that complainant had entered inte 2 sentrast with aaid Ohman te 
furnish and had furniched certain leber ani materiale in the rece 
tion of anid buildings; that on Sowvember 36, 1904, complainant 
filed a b1ll in the Ciravit Court of Sook County egeinet eau 
Ohman ani othere, te enforce a mechaniea'» lien on said proparty 
and bulldinges for said laber and materiale @o furnienea;, biab in 
#aia aechania's lisn gauee the defendant, O. G. Peterson, autos 
as the solicitor for @aid Ohman and wife; that avout June 45, 
1909, a deoree was ontered in gnid cause ettaviliehing somplaln- 
ant's right to a meehanic'ta lign ead ordering 4 Gale of the preéme- 
igea to a@atinfy the lien; thst shout July 23, 1900, said prenises 
were seld by s master in chancery to ¥. G Gallagher, goliciter 
for gomplainant in eaid esuse, Por the eu eof $4,850.76; that sube 
eequently enid Gallagher eseigned ami daliverad the waster'a cere 
tificate of sale to complainant, who thereafter borrawed 41,000 
from the Chicage City Bank, giving hie note there?or and pledging 
anid certifiente as sollatersal aeeurity; that at the tine complain-~ 
ant filed his said bill for a mechania't« lien he wae reeiding,. anc 
has aince continusuely resided, in one of said Slate, ana that af- 
ton eaid rrarinee were gold a8 aforceaiad sompiainant colieected 
gertein rente fro “obhar persona, exsect agid Ohman, Living in 
said buildings; that after the lesuanca of eald master's cartifie 
oute of sale aaid Ohman, the ceper of the equity of redemption, 


as@igned and transferred te the uefendant, O. C. Paterson, all hie 
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interest in the tncers from anid bublldinge; ami thereafter, upon 
an accounting being hed tatweer complainant eri asid O, G. Patare 
ben, it was Pound that complainsnt was indebted to said GO. G. 
Peterson, on account ef rents, in the aum of 8650, which au con- 
plsinan® was then wrable te pay, and thet eem@t tine in the early 
part of the year 1510, oy sereement, sald O. ©. Paterron rovucver- 
ed a judgeent agedinsat cempliainant fer anld eum, whisk Judignent 
romainn uisatietied,; thot nrice te August 1, 191G, aais Ohman 
hed paid upon the principal «ef eaid Strauss mortgage tad swe of 
$1,800; that the notes ¢videnoing esid indisotearness had conn 
signed by cemplainant xs well ae by aadd Shean; that in the sokth 
of Auguet, 1910, the prewises were eubinet te a ale Tor taaen, 
amd the holder of the tax eale certifieats veuld have taeore one 
titled to « deed thereunder in the senth of Kowembor, 1910, tiat 
the notes seoured py anid “traues nortgage becaie due and peyable 
in September, 1910; that im Auguet, 1°10, seeplainant had ne prope 
erty cut of shiek the said 6. 6. Peterson jutgment for $550 sgainet 
hie cculd we eatiefied, svi had neo property except gaid saatorta 
eeriifieste of aale, pledged ae aferesaid te the Thieage City 
Bank, ali of which wae well knewr to said 9. 0, Peterwon, that 
during aid menth of August, 181O, #aia 0. S. Peterson appreaghed 
coupluinant for the purrese of chtaining security fer the payment 
of bis eaid Judgment, and euch negetiations were hat that it wae 
agreed between conpliainant and said 0, % Petareon that complaine 
ant would areign eaid maeter's certificate ef sale to nails O. 0. 
Peterson, and thet the latter weuld take up couplainant'» note of 
$1,000 to anid Chiecayc City Bunk for whieh \t held aald certiti- 
Sarre ag collateral, would redeem @nid prveiesn from tali tax sale, 
would pay the interest due on asid Strause mortgage, would arrange 
| for an extension cf sald wortgase, would asovre the ieauing of @ 


master's deed weer said c¢rilfiesate if the premises were not far 
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the payment by complainant to him, enid O. &. Patereon, ef the 
amounts so to oy sdwanosd smo of the amount cf e#aba jJougment sith 
intereet thersen, and that wpon payment by complainant to gain ©. 
©. Petersen of eadd amcunta co sdvansed, together wibh the amounts 
ef said judgment omi intereret, coaplatinant might redwem Said preme 
igee; that in peravance of sald agressent complainant assigned 

hin interest in gaia ceebifieate ef sale to #aid 0. G, FPoteracn, 
ani the latter paid to said Shieage City Bank the omount af eom- 
Plainant's indebtedness to it ami reeceivedfren tae Bank complains 
aunt's uaid nets ani ke #ti1] helds the same ae an chligsticn 
againet complainant; that ©. 5. Petareen alas paid #860 uson the 
palance aué upon tae netae secured by eald Strauss morbgsge and 
progurad » new loan wpen the prendees in the evm of $7,500, out 
that the eringipsl sete evidencing the former loan, signed by 
oomplaipant ag wali as py #aid Omran as aferarzaid, Ware nel gab- 
s@illed aml the asme ramaine outetamhing s# a liability againat 
soaplainant; that nid ©. 0. Petersen aleo paid the amount nesen~ 
eary to rodeae guid premises Prem eald tax eala, anu aire paid 
gone interest which had averued uren the talanca ef 94,300 due 
tron ssid Mtraver mortgage, and has since alta paid gartain ace 
orued inigrast on said iniehiednasa of 97,800; that the reasonable 
rental value of the aia flate in acid buildings 4a $260 per month; 
that satd flate have all been rented and the rents thereof, cave 
one flat, have been colleeted wither hy said 0, C. Paterson, oF 

vy said Ohman er hie eife pretending te ast under authority ffom 
said 0. G, Peterson; thet complainant hae lived in one Liat out 
haa paid ne rent therefor aince the making ef said agreament with 
waid 0. G. Peterson; that the deed te seid premises, issued upon 
the maeter's sertificata of sale, wae lenued on cr about Cotober 
o4, 1910, and that anid O. 0, Petercon procured the rane to be 


iseued in the name of the defendant, “Yilliss A. Paterson, a brother 
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of anid 0. 0, Petersen, but thet ssid Thliiam A. Peterson has no 
interaet in aald prewises anc hoje title to the amet as a naked 
truaver, 

Complainant further sharsed in Bi6 amqnded bill in sube 
atanee thet said O. & Paeteracn, in approaching cemplainant in 
August, 1810, and in antering inte negebiations with alm aa afore 
aati, avbed ae the representative of and im conepiracy with saje 
Ohman and wife for the gurpeat cf theating and defrauding come 
piainaent ovt of asid sremiees, and a6 that veaid Shean might enjey 
the beneficial use of the cramieee, after the gapiration «ef the 
period cf redenption ?rom valid maxter's gals, vithouwt paying vem- 
plainant tho mount Toune due him by the degree in #ald mechanic's 
34H Souse; that the said Clans wave solleoted All ef the rente 
of 14 premises, exagoi for Soe fiab eeaupled by complainant, 
and have ré¢bained gajd rents for their own use with ane kKuerledse 
and vennent of gaia OG. G. Tetersen, and at part of guid soneplracy; 
that cenplainant has fraquantly requested ani) 0. S Petersen te 
GOme FO ar saccunt with him as $6 what senunt may ba due Prom come 
Pilalpant for tha wwe ae sdvaeced wy anid O,; G. Pateregon and for 
the smeount otfaait judgment end interest (compisinant te vse sliow- 
gl oredit fer the vante collected lese any proper expenditures), 
and that eaid 9, S Petersen cenway eaid grewiage to ceamplainant 
upon the paymint 6f cali amounts, bur thet O. G. Petaraon has ra0 
fumed and atil] refuses te secouns and denies complainant's right 
t@ Fedeem said pramizes on secerdance with anid agreament; that 
in pursuanea of said scheme te gheat ard defrawi gomplainant, sald 
G, CO. Petersen hae inetiteted preseeuings in the Yunicipal Court 
cf Chicage te evict complainant free ceiad flat acw eeouphed by 
Bip, and that wilees restrained #nid 5, 3 Petersen w1it proces 
te enforee his legal rights against complainant in darezgation of 

| eouplkinant's equitabla rights under asic agracment., The 6122 


prayed that an account oe taken to asegrtain what ameunt reneined 









fish kt EET ok CURT ET | de oe at boa ceeicegey 25 GR. 
: - 
——s — yet @xote yagi) } phages, Sige pe ge 


yO" 
fms 














— on i bite os a «# q ie? ‘ 7 as re oe 7 ‘on . f+, 32a =| S , 
> , iw 

, a o& oe a 

43 | : at FT. teva Ta oe ide dtd Hoo sa 

rn a! i ' L ¢ @w mm «(3 : a2) i} oir re ace Pease 7 L 


om. yy » bey ; ae Te oof Fh gol Ge ek Le? ek ga 
& - te +) poh gokAs 


rigety hash tases. o 2 rey ; Why 2? Pee Peo Rey 


7 


im! 


J 


te Lite wee hw? af) faves, (IE Oh hy ey Sega oa 
A AiFb. Et Rhee Sie 460 ed~ OED ee ee tpi ph innt rr 
Poa ae Bs ; B ite eee ree tates ae 
St 


aire : 4. =. ; © aitien: < ( ad Mag tees nae ese 4 
ide Le. ff prime (2 ae Gee ene ut 




















dy, 
= 
‘ 


fonaau qhtatnats. Shae 
Pins ee ee | ’ wine 2 hee 2 par ae % 2 eB paley ey aie Sor ee rT a 


WARN ice co ey NI es GMI 3 “sere Fn Ole Meet saaanpes 
ne : Ao “we Wi aw 7 a | i a aigary owe ge mera cad = 
a 


are 


7 + aly eis teh wae i Tot. Dd i ai 

_ . edit 
ee Se i! a Ys Shao? LO" Ora = a ae Be ee si 
tea se ie SS en aes CPD agietee abe wed weed oe 


* 
7 S25 atrtes ake oR: Gar ‘- : ¥? bay GO sare bs, ma! “64 teyd AM 
» ime Fr yl Oege tT ay #" iG ae LDS. Ls Faye sig Mog ~ 
rh See ot ry Siac ae i Fee Oot iP pew low Atize iu ° “ae 


a ED arr, i 3i? sur ie oy ial aa i 


— 2 oe es Rar et ISL le De A Ml, o Ty wore “5 
- =—-¢ 7 tak 


a i 2) ae . q ‘ * s y yO o 

24 Reeth ae fuk Yabowee 94 aieerernt en emmahet hae 

ea JR ipo cf PAC Ue Aaa) siees Caeroe. Jerre os 3 hk » / 

7 oe - 

PW ae ata Soe? | Lak wtabhet ase, % wha dite sid ha 
PE AREN he ottitettar Lert ede gy dailies aged . fhe et 


‘4 a Dee et Ay 66 2 Oa re ian 


baa So akwe AL ETT NE 93 a“ a PA aR 


. 





. 
ice ba 


, — | ——- 


due ard owing te @nid % . Peterson from conrlainant, that upon 
payment by complainant of auch umount aaid Villiam A. Paterson 

be decreed to execute a cenveyance of raid pramines to sompiain- 
ans and that poesegsion of said premines be delivered te cosplain- 
ant, and that the defendante be rastraing@i from bringing or proteé- 
Cuting any suit or suits at law in reagpect te the poneagmion of 
ald premises, ate, 

fo thie asended b111 the defendante filea «a feint and 
BéVexul answer denying the material allegstione of the will and 
genying that Gcoplainant wae artitied to the relief? acught, and 
by am amendment to the unawer they get up the etakute of frandia 
as a defense. 

The master made bie rerert in @#hich ba found the fasts 
auvatartially a9 alleged in complainant's smernded bili, The mas- 
ter Surther found in subateance vhat, subseduent to the gale of 
the premiaed vnuier the decree in sid meohnaniets Llisn procegdings 
and after eaia Giwman Had acvigned tha runtie to 9. % Peterson, 
Ohaan acntinues te sgllect téa renta ua he had previously done, 
but that it aid net eatiefavterily appear that any agcounting 
Waa @yer had o@ te said ronts between aald Ohman and 6. C. Peter 
66%; thet cempiainant ami estid Ghman have recidud in Clate is 
Said oudldinge since the sams were erected; thet the paster's deed 
On suid oertifieate of ealea wae due on Oateber 24, 14), that eaid 
Ohman'’a right te redemption axpired on July #$, 1920, art that hie 
gaié sauignment <f the rents te o &. Petersen was mace while he 
@tiil had the right of redemption; that complainant did net pay 
any rent fer the flat cesupiesd by him te anid Ohwan for seme con- 
sideraole peried pricr to aald ateignment of the rentaiea Prom 
Ohman to GO. O Paterson, excert such rentala as wers inolwied in 
gaid O. GC. Petersen's fudgment ef 7856 sgainet soeplainant; that 


eoma time pricr te Auguet 10, 1910, 0. G. Peterson, acting im bee 
half of said Ohman, entered into negotiations with compininant, 
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through gaia V. 6. Gallagher, complainant's atiorney, for the pure 
chase cf eaid marter"s cartifieate of aale, and offered te pay 
therefer the ewa of 29,800, whieh offer was refuead; that during 
eaia month of August, 1916, while complainant's attorney, Galla- 
gher, ¥ae absent fro the city, O. c Patersen visited complain- 
ant and antered inte negotiations with hie which resulted in the 
making of the verbal agreement mentioned in compisinant's bil] and 
the assignment cf said masterts cartifieata t¢ 9, &. Petsraon in 
accerdance With said agreerent; that it ie diffiewlt to determin 
from the evidence just what time wer fixed py the parties to aald 
verbal agrsement within which complainant sight redeem, that said 
O. & Paterson ieatified that the date for redemption wae fixes 

at October 4, 1910; that even though the time of redemption was 
fixed at vaid date, complainant cowll net then have redsemed Prom 
O. OC. Petereon because the latter kad net taan perfomsed kis part 
of the agreement, in thst on #aid date eaid STtraune mortgage and 
cther itema which G. . Paversen hag sereei to pay hed net been 
paid; that 6. GC. Petereer, on Auguet 6, 1910, paid $1,000 te said 
Chioage City Bank, ord reseived from said Bank vempleinant's note 
of $1,000, and alac reewived osid maater's gertifioate ae depeaite 
ed as collateral seourity te asic note, Gul that raid nete wae not 
gurrendered to complainant and ia new a valida indebtednere Tro 
Semplainant to 0. 6. Peteracn; that ©. &. Peterron alae paid the 
gum of $761.20 to redeem the premises from Gxid tnx aale; that gi- 
ker the macter's deed waa lewued te said Filliam A. Peterson Octo- 
wer G4, 1910, toewit, on Nevember 37, 1910, O. C. Petersen paid 
$800 of the erincipsl on said Strauss mortgage, and 840 interest, 
and after making #aid paymenta preeufed a naw lean of $7,506 on 
Said premises from Preeeott & Burch, ond from the proosede there- 
ef paid the balance due upen said Stracee mortgages, ani the @ano 
Wal released; that subsequent to the master's sale under the ao~ 
eree in said mechanic's lien proceading# complainant's attorney, 
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¥Y. & Sallagher, purchased certain uatursd intesreaty netec, or 
coupons, on the Ttravae mortgage, and, in order te ageiat O,. 

C. Petersen ip arranging for said sew lean from Prescot. & Burch, 
Gallagher, acting fer cowplairant, turnad over te aaid ©, C, Patorte 
#on anid interest netes cr squpens; that the fait, oeck merket 
valus of eaid premises in the menth of Auguet, 1°16, was upwarde 
ef $36,000; that the cempiainant ia & maser centrseter and that 

be is unfawiliary with negotiations lavsiving questions of law or 
legal detaila, while the defendant, O. Ce Petsrecn, 1a a member of 
the Chicago bar and fasbliar #ith Jaw and legal dvatadle; and taat 
in the negotiations betwean 6, C, Paterson ant complainant the 
former wat aoting in behalf ef said Ohean and that the latter waa 
pot aivised of that Pact ami did mot knew that he wae jeepardiaing 
Bie rights and interest in ania premises, 

Tao master alee foun. in Rie raport the smeunt due etme 
plainant fren 0, 0, Paterszen fer the rental value o? five Piates 
froe Nowember 1, 1210, t¢ the iate ef his repert, ant slave found 
the amount due O. 0. Petersen from complainant toa tha vate of 
said repert. Tha master further feund that the sguitias ef the 
Cause were With Gemrisinant; that the agreemant between O. C. 
Peterson and couplainant, the eaid ascignmant to %. ©. Patereon 
of @aid sacter's sgrtificats of sale ard the Letuaras of the deed 
thereon smounted te an atviteble mortgage; that Villian A. Peter- 
Bon hele the legal tiile to esik premivea ae a naked trustee; 
that complainant wae entitled to redeem the prewiags from the use 
féendante upon payment ef the ameunt which might o¢ found cue at 
the date of the entry cof & decree in thie onuse, enia payment to 
6@ made within @ reanenable time; ard the sestar recommended that 
&@ decrees ve entered in accordance with the prayer of domplainant'a 
amended bill and the wea@eterts findings and scenclucions. 

The defendants filed epjectiens to eaid repurt, which 
were overruled, and the same wore allowed to ¢tand aa exeeptione 


on the hearing before the court. The court, upon bas hearing, 
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Overruled the exceptions and sntiered « decree in acoerdande ith 
tie master's findings. The decree rveeraferrad the onuse to tie 
master to take a further and finel account of what war aue oO. o. 
Potervon under ¢aid agreement batween 0. 9. Potaraon anu sompiaine 
ant, including sny amounts not ereoified therein which might Lave 
been reascnably expended vy 0. 3% Paterson or William A. Peterson 
in and about tha neeserary owre cf the promises, ard fer the pay- 
ment of taxes, azuseoments, Gte., ari fer any payments upen bie 
pringipal or interest of the wortgage for 97,800 made to Prescott 
& Burch; ani alse to take an account ef the renta and profite 
which bad come into ths hunde of any ef the defenienta, which said 
rents and prefitea eheuld »s deductoi Prem the total ameunt found 
due from complainant. The dearse further ordered thal within 2 
days after the coming in and confirmation of sald master's report 
the complainant should pay the eum found aue frea bis upon saiu 
accounting, lease hie ceate; that wpen auch payment being made by 
him, evidenced by tho reogeict of the clerk of the seurt, gaia 
William A. Petersen sicuvld executes a goou and auflioiens aged of 
eonveyanse of the premises to Geeplainant, sto., smi the defendants 
should deliver up to complainant a]] deeds, writings, etc., in 
tagir custody or sentrol which in any way related te anid premises, 
that in case of default of said Fillinw A. Peterson, upen prasene 
tation to him of said receipt of the clerk, to execute said deed 
after thyrse daya, eaid decd ehowld be executed by the master, and 
that in default ef compiainant paying gaid cum ae found due from 


hin within said GO daye complainant's of11] ghowld stand cismiseei.— 
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UE, JURTIOE GRIDLEY LELIVERKD THE OPINION GF THR COURT. 


The thirty-nine errore asoigned by the defesdante can 
be eubstuntially dneluded, we think, in the fellewing: (1) The 
geourt erred in eniating the dusree appealed from, and in not dis- 
missing complainant's asended pill fer want of equity. (%) The 
Court erred in holding that the agresecnt betwach 0. %. Peteracn 
ana eemplainsrt, tha assignment of ths certificate of aie te 
% OC. Petersen and tha deevance of the deed theraon smounted to 
ar equi table wertsage ef the gremives, and da net Bolding that 
Said agrequont ¥a@ 4% aseelute agautgrment of the certificate with 
an option to rt«purchase cn ox before Geteber 24, 1910, (3) The 
eourt erred in entering « deares "#hich deprives Yillias A. Petere 
eon of the fee simple title in sald premises, Bub preavides for a 
senveyange of aald feo aimpl¢ title to cnmplaisant upon oral tone 
timony, the Ptatute of Freude having been plesded and rallied 
Bpon.* 

After tareful soneideration of the avidance and of the 
eriefa snd arguments of the reapugtive sewnesi we are ef the opine 
fom that the degree ia fully Warranted by the evidenos and the 
lew, and deas equity between the rarties and akeula be affirmed. 

Tha degicion ¢f the gare dergnde principally upen the 
affaot of the versal agreasent made by complainant and 9. , Pate 
ereon at the tise the fercer assigned the certificate of sale te 
the istter., At that time there was an indeutaingee exiating from 
Gtmplainant te 0. C, Petersen, evidenced by a julgnent. Tf the 
agreement wax thet © C. Patersen would held the eartificate aa 
security for that indebtednene and fer what be ahowld pay to get 
the certifieste released from the Chiaage City Rank, and fer what 
he shoulda further pay in erder te redega the property from the 


tax eale, and fer ether iteme (and auch appeare te have been in 
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subetanss the agreement), then the presurenent of auch certificate 
by O. © Peterecn ari the tubeequent iasuance of the deg thereon 
abewls, we think, wider the elvauactances, bo trented ad an equite 
able mertgage, afd compleimans eheuld ba entitled to redeem there~ 


frou, {Trogdon v. 


Sop. 14, 4¢4,)/% C. Patereon did net dany the sgremment or that 


164 Ill. 144; Dhebe vw. bute, 66 211, 





gomplaineast Was eniidtled ic redeem, but be clijeed that a tine 
diwit was fixed for this redosption ty sempleinant at Octebar 24, 
1016, which way the tine shen s mutterts deat under Gaia oertifie 
Gute would Ke due. He sensifier that be agreed 1G take wp the 
Serbificate and pay the taaen ani toe inwerest, and that be wou 
turn bhe property back to ceaplednant upon the lather relmoureing 
him for the ameunts advanced with interent, glue the ancunt cue 


on hie juigsant and paymant for his trewble in the meatier sad pay~ 


~ 


ment of #20 cer monks whils cuppluinant cegupied » £154 In the 
2 * 
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stp At ane sabi aus tit Gr eB eR dace ce 
gzgunte YLeforte Oetover 24, 1816." Gallagher, ctaplainent's ate 


terney, testified that after his feburn to Chicaze amt after said 
ugresnant bad buen mace be had an interview »ith OG, 9, Peterson, 
at which time he reprosched 0. 3. Petersen for desling with hie 
Olient direet ard curing hiv absence, api that 0. ©, Paterson ree 
plied: "Sell, 1 den't want the property, Gallagher; des’t get 
excited ang talk that #@y about 4%. My erly cojeat in taking ever 
the oertificats ane te maka aure that I eollest taut Juigsent, * * 
that ie all I want; * * if he ¢an sell the property, 813 right; 

if I eam wall and gat the amgunt of that jJulguent, ani what I have 
invested, with intersat on it, that ia all I went.” Gallagher 
Further veetified vo $he effeot thot he severni tines encéavorad 
te have the varbal agreement between complainant and 5. 0. Peter- 
een pul in writing, but that the latter refuees so te de snd ture 
ther refused te render an itemisad etutemant of what he cladmed 


wee owing hie by reaton of the transaction. Somplainent denied 


of it & 
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that it «a9 verbally agread that 4 tims limit within which he might 
redeom way fixed at Setewer 24, 1210, But whatever the feot as to 
as time Limit may be we de not think that, unger the cirowetances 
of this case, 1% makaa any material differences, Tt doom not ape 
gear that complainant intended te ggli the certificate with an 
option te re-purchaee. The ogetificets was wrth abeut $6,000 

and rerresentsd what YB laber and materialise cumplsinant had put 

in the buildings, ©. C, Paterson did net pay complainant any 
money. Ha enly paid the awount for whish the cortifieate wee held 
as GOlistere] at the bank, the amcunt tesananry to redeam frm the 
$ax saig, and certain thor acreed items, and ke alec obtained 
agourity fer hie €580 Juigient, whith 4% aprears he could net 
otherwise eellest. 222 these emounte wore cherced tm sgudinet come 
pleinant «ng it epreare that they remain ne lishilities of the 
eosplaimant. They eers net paid by the trenefer of the oertifi- 
qats. In Keithley v. Food, 152 Tl}. B46, STO, it is anid: "Et 
there is an indebtedness or lisvility between the purties, either 
a d@eot exieting erier te the venveyaron, or a debt artaing from a 
lean made at the tise of the sonvevanas, er frem any ¢ther esues, 
ard thie debt fe etili left eweeieting, not being discharged or 
eatiafied hy the conveyanes, but the granter ie regarded aa evil) 
ewing, snd bownd te pay it at come future time, s¢ that the pay- 
mans atipulated for in the apreasent te reconvey i# in reality 

the payment of thie existing debt, then the whela transaction 
amounte te a mortgate, whatever language the parties may have 
ured, and whatever stipulation they may have ineertad in the ine 
strumente.* Ir Adlon ve AdLan, B42 721, SIG, 16 waa degided 
that, Were x party furriehee the morey te redeem anetherte land 
from a sheriff's «ale and obtains the certiftaate ef purchase end 
aheriff's deed under an agresment that he will cenvey the land 


te the other when whe amount so furnished is repaid, the relotion 
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of debter and orediter existe ogtween the parties ona the oarti- 
fieate of purchsee and eheriff's deasd are in the nature of a morte 
aage, In Kalbert v. Turner, ®95 Till. 831, S34, the court eadd: 
"The agreement that if Meere did net pay within the time fixed 
by tho agreement the deed should be abaclute wae inoperative, for 
the reagon that parties cannot make a conveyanes of land absclute 
in form as eecurity for the payrent of money by a given aay, and 
provide that if payment is not then made tha de@a @hais be an nee 
aplute oenveyance. If an instrument is 4 mortgage of langa it 
rowaine a sortgage until the right of redemption is barred oy Bone 
ef the modes acknowledged by the law, ana the right ef rademption 
gannet be cut off by an agreament cof She purties. Hearpge ve For, 
108 Ik1. 16." Furthermore the evidence in the present care chee 
eleses that ©. 0. Paterson had not, on Oatobar 24, 1°10, done all 
the tidings agrees to ba dene by him under gali agreoment, 

Ynerea te evidence in the ragerl tenaing FO shew That 
G. G Paterzon acted im collusion with the Ohmana in the #hele 
tranaseticn, Then he cbtudngi the seartifiecate from complainant 
the time for the Chmane to redeem the premises had expired, bub 
judguent ereditors had wntdl Ostouer S¢, 1916) and after tha mas- 
tar's dead bad barn lacued to 0. O Peteracn's prother, WiLL) ism 
A. Peterson, the Ohmane continued te coliest the renta Prem the 
Promizes without muking any preper soedunting. 

Ani we do not think there 49 any @erit in counsel's 
point as te the Statute of Praude. In Linkgmann v. Enepper, O06 
Iki, 473, 486, (0 in said: "It hae often been held vy this court 
that a deed absolute tn form, if interded a¥ 9 e@esurity, de in 
equity but @ mertgage and will be trgated ani enforced s¢ auch, 
sven though the agremment for radempt Los reeta only in parol and 
notwithatanding the Statute ef Frame, * 

The decree of the Supericr Court is affirmed, 

; APPIRUED. 
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VESILAINES SAFETY DEL OSIT 
COLPARY, u corporation, 
Gefendant in Frror, 
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An action wes broveht by defendant in error, 

Deaplaines Safety Deposit Compeny, hereinefter called plain- 
tiff, sgainst C. ¢, Fairwar, ?, ', Harriman ance Charles J. 
Bour, plaintiffs in error, hereinafter called defendants, to 
recover rent ander the terms of er lerse hereinefter dexucribed 
for the zenths ef September, October, Nevesber and vLecember, 
1915. : 

VY Attached to the gtatenent cf claim filed in 
the cause is a cepy of the lesee or which the action was 
brought, ‘The lease bears date cf April 1), 1912, and was 
made and executed by the plrintiff as lessor to the Acme 
Brass 3 Aluminum Foundry Company, lessee, desising premises 
known and described as the fourth end fifth floors ef a 
bullding known as ‘o, €17<619 fulton street in the city of 
Chicago, ta be ocerpied for machine shop and brass and 
aluninum foundry end nickeleplating plant, for the term 
commencing May 1, 1915, and ending April 3c, 1914, “he 
lessee, in consideration of tne demise, eevenants and 
agrees to pay 28 rent for the premisea the sum of 91380 
in monthly installmests of ~115 encx, in advance upon the 
first day of each and every month of said term, The lense 


was signed by the lessor by Its president and was visned by 
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the Acme brass & Aluminum Foundry Compeny by ©. C, Fairnen, 
President, ©, C, Fairnuan, *, ib, Harrivan and Charles J, 
Bour, 

Tae Acme brass & Aluminum Foundry Company as, 
at the time of the execution of the lease in question, in 
process of organization 25 a turporation under the luws of 
the State ef illinois, <A certificsie of complete organizes 
tion was issued on ay 3, 19Lo, by the secretary of tate of 
the state of illinois, and was filed for record in the lee 
corder's oifice of Cook County, illinois, tie county in 
wiich the principal offlee of the corveration was located, 
on Cotober 21, 1915, 

The defendant, C. &. Pairman, failed to file 
an amended affidavit of morits as ordered by the court and 
judgment was entered against nim by default, nd he nas not 
joined in the assignment of errors nerein. Service of sume 
mons was never hed upon the defendant Usarriman, ond he has 
never appeared in the proceedings either in this court or in 
the »unicips] Court. ‘The defendant Charles J. Hour was serwed 
with sumnons, appeared and defended the suit in the )}.unicipal 
Court, where, ut tie conclusion of the trial, tie jury were 
instructed to find tne issues for the plaintiff and acsess 
the plaintiff's camsges at tie sum of $315, snd judgment was 
thereupon rendered upon the verdict for $315 agninet the dee 
fencants bour and Pairman, Hour sisone proseeutes tais writ 
of error, 

There is ne controversy as to the facts in this 
ease. An agrecd statement of facts was made in the court bee 
low and read to the jury. ‘here was further offered the evie 
dence of J, Harley Uradley and Charles J, sour, “he testimony 


of neither witness was controverted, 
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Upon the issues formed the niaintiff in error 
geeks to raise, and sost atrongly urgea, tne question that 
the lease sued on wos ultre vires, and that the plaintiff 
had no power under its certificate ef incorporation or under 
the law, to own the prenises in question or to anke a lease 
thereof, snd that such alleged want of power can be plended 
asp #8 defense to the action for rent, 

The frets upon which it Le sought to reverse the 
judgment ond to defeat the action on the lease are that the 
plaintiff is = corporation organized under the lawa of the 
State of Illinois to erect, maintain, orverate and monage 
safety deposit vaults; that the presiises dexnised in the Lease 
are two floors of the building owned bv the pleintiff and 
fronting on Fulten atrect, “his building constitutes an 1 
ef the plaintiff's main building woieh fronts on North iicae 
plaines ¢treet, he vuilding fronting on both streets was 
purchased by plaintiff in 1905, At about the time of the 
purehsse the plaintiff bricked up certain arcneways in the 
wall between the main buil ing and the L fronting on Fulton 
street, thus making a slid wall betwee: the sections of 
the building, ang that that condition continued up to the 
time of the execution of the lease in question en) during the 
term thereof, The plaintiff, since agquirin;, the building, 
hag occupied a portion thereof Tronting on "orth Despiaines 
atreet for its corvorate business, but hee never occupied 
any part of the building fronting oe street, it hes 
always leased to tenants for warshouse and faetcry purposes 
the Fulton street i. The building is aix stories igh and 
the vaults used by tue plaintiff extens through three stories 
of the er A 

in our opinion the sosition of defendant sour Ls 


clearly untenable under the settled law of this State, tector 
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Vv. hartford pepesit Co., 190 111, 380, cannot be distinguished 
in principle from the ense at bar, So far as the facts in the 
Rector ense vrre concerned there wee in that cnse ep much greater 
Gisparity as te the actual size of the building and the space 
actually occupied by the lessor for its direct corporete pure 
poses. ie attach no importenge to the faet that the part of 
the buildings in whieh the safety vaultea ars lecated and th 

part in which ore situsted tue demised premises have been 
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of facts considered with reference to its entire corrorate ace 
tivities, thus ecaliing for ar inquiry so extensive in secpe as 
to be practically inconvenient, if not ispossible, of pursuit, 
except in a procecding devoted primarily te that end; shereas 

a building association has only the vower indicated ubove, and 
in cach case the inquiry is comparatively sisple as to whether 
it possesses the interest in real catate required oy the state 
ute before acquiring 1%. Yor like reasons the case of best 


brewing Co. ¥. Klassen, 165 i114. 57, iu not applicable, 





A further defense is sougnt to ve set up based 
upon the following facte erpearing im the record, At the time 
the lense in question waa executed and celivered there was no 
eerporation in existence known as the Acme brasa & Aluminum 
Foundry Company. its certificate of incorporation was not ise 
sued by the Gecretary of oteate until nearly a month inter, and 
such certificate was not recorded until five months thereafter, 
Until the certificate hed been issued snd filed for record there 
could be ne corporation in existence capable of executing the 
lease. it was secordingly executed by the preposed officers 
and stockholders of the corporation then being, organized, it 
is the law of this Gtate that parties deing business under a 
corporate nome are bound et their peril te see to it that tine 
corporate organization is complete; otherwise they assume a per- 
sonal and individual lisbility, in Seeberger v. Hovorsick,178 
id, 404, the court, referring to Bigelow vy. Gregory,75 id.197, 
and Loverin v. KoLaugrlin,161 £13,417, said: “in these cases 
this eourt held in substance that persona, whe associste theme 
selves togcther by articles of agreenent to become a corperatdon 
but do not comply with the law so sa to become a corporation, 
will be liseble as partners for contracts made vy the. in the 
name acsumed as the corporate name, In the Loverin case they 


were held liable under the etatute of this State and it was also 
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there ssid they were liable independently of the siatute,” 

9e@ think the argument of counsel for defendant, 
that Section 18 of the Corporation Act i a penal statute and 
should be strictly construed, and, au thus construed, the cause 
of action sued upon in this case is not such @ Linbility as 
is intended by Gection 15, is unscund, 

It ia further ureed thet the liahility ereated 
by the lease was net asde when the lease was executed and 
did not arise until the monthly inotaiments of rent became due 
and payable on thie first day of eseh montn as provided in the 
lease, se ao not regard this positicn as tenable or the sue 
thorities cited in supnort tiereof o3 having sny application, 

Heyond the special statutcry Liability snd the 
general liability imposed by law for leek of compilance with 
the statutory requirements in the watter cl organization of 
corporetions, we regard the lease in question, which was signed 
by plaintiff in error, cour, as an agreement binding upon him, 
it may be freely conceded tist tne cere signature te an in- 
struxent of a party not therein neuwed or referred to as lessee 
aces not obligate him necesszrily as a tenant, Hut the Lease 
before us was made to the Acme Yrass & Aluwinum Youndry Come 
pany, whieh mignt indicate a pertnersnip as vell as a corpora. 
tion, i{nmrmamuch es the plaintiff in error and His associates 
were doing busineas under that nave, and were by lew Liable eas 
partners, the lease in question is simply an ordinary partnere 
ship contract, In the body of the instrument the firm name 
only is given, but tie signutures are the nemes cof the indi- 
vidual parties, Gueh n contrect has frequently been held valid 
thoug., informal, (fitner vy. vhitlock, $@ 111, 614; Dreyfus & 
Co. ¥. inion iiationsl bank, 164 id, 83.) 


We find no errer in the inatruction given by the 


4 ody t : ; > - s) t - { ; , “ 
- wo tap ads! Seni as ah} mah Pye 7 3 oe ees 0 sug aht Nine be a 


Bait Gleduts Lega 8 VE 2G. Loléeeeuie) wise to Be acigoad vaag 


+ > “ , i t 44 ,7 j wy oe be : ~ £ t 

Stes at she toh os peer nn 42 ,98entnuug vivuses hal we oiyans 
= ~ fs . > > * wr? a eb 4 © 5 

ines OW. ye ees f 22 heed vit wee hewe “<oLTos- 1G 


itiag. Yo vepietal af 


on 


Sid ces py =e iw Sis 4,38 te i i po ofdpyveq bie 
wii S82 6 Behe army iam 4 Phe? DIA: Je ae oF wags £ 


misgay yt Gel ot ees Vee Pte BL beer dei sions 


Dine i Eds ds Cid Leis ee os Pry iy 
Sau x md (10a ne it i ; J ae Pa weili BS Hi Cover ee 4 
iy eek Oe et i 7s ae | aoe Rey aie st Trot. in aad 
% «gt? : ia ; hey “rt +? ow ysl ides err 
i 8 peoase PISS ol a we 4 eulOk .armr> oi Tiitaante vd 
seul at ons eal 7 wk yy aun: Bites Seay! sev ea Walk aL 
SOAS34 2H Os UHTII SS. Se Wes. Asawa. : Yaa 7 


JRL | 


i 3 : das gia e Se es : reso Ce SF 19 Uptk d at st - will gaob 


7 = a a4 . i» 
rez it moat Ges pM ad GS 4 Biw au Sva2at 
-S2oq TOO = me fac ah sieutenrieg = adwadens 216d aifil yVittaq 


i? 909) @f oitwheanl emoit 
® Sumd sd gal gg ave wf 4d se! foocoe BRON inod annftob prow 


ayeagiac ywrrioekbte ae cfucdie of eedgeen, AL tenet odd ,aweatiee 


te 
he 
3 
we 
le 
_ 
um 
- 
4 
a. 
‘ 
. 
& 
_ 
ta 
x 
. 
at 
Fe 


“i606 damadinco gis 

Sel G2) 3 ith oy hs 29%. > sete o.2 Jud ,neaviyg ef vino 
te Sy Sted seed .tanswgatt get goositnios © nose solsirtay ftuaky 
ifs ow gat hi) .famtatal .ysods 
yeGS 2d BOL was dinuttal gelad +x «92 


pdt yo seve, saksourtans off nh sotto on Bait ef 


court directing the return of & verdict for the awa of $315, 
There wae no controversy cf fact to be submitted to the jury, 
and the court properly exercised its pewer to decide  cuestions 
of law by Sireetine the verdict, 

%e@ find no minterial error in the record, and the 


judgment in affirmed, 
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An action of foreible entry and detainer was 
instituted in the tj unicipal Court by Menry 1. Newhouse, dee 
fendant in error, egainst Jake Levanes and Jos, Chamales, 
to recover possession of certain preczises deserived in the 
complaint for non-payment of the rent for .arch, 1314, The 
sumvona was served upon the defendant cake |evanos only; 

and on the trial a finding and jucggsent were entered agninst 
him, Jake Levanos presecutes this writ of error to reverse 
the judgment. 

The record shows that there was ne payment or 
tender of the rent for Lareh, 1914, on the first day of Yareh 
when it was due by the terns of the lessee.” it appears from 
the evidence thet the first atteupt uade by the defendants or 
either of tnem to pay the rent was on :arch ¥Yth, eiyhnt cays 
after defendants had defaulted in this reapect unuer the terms 
of the lease, on the lest wentioned Gate, the defendcants, lease 
sees, through one Charles j evanos, s vrotner of tne piaintiff 
in error, offcred the lessor Less than aneethird of the amount 
due, which he rerused to vcceyt, and informed Charles Levanos 
that negotiations with reference to the aren rent were in the 
nands of his attorney, J. HR. flawansa, After this conversaticn 
with pleintiff, Charles Levanos called on piaintiff'e attorney 
and asked for further time to pay the rent. This was refused 


and immediate payment was ingisted upon, The rent wae not paid 
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and the setion above mentioned for possession of the premises 
WAS tiereaurcno atarted, 

Yhe lease between the varties appoaring in the 
reoord contains the follewing clause: 

"Jt is expressiy agreed between the parties here 
to that if default be wsde in the payment of the rent above ree 
served or any part thereof, or in any of the covenants and 
agreements herein contained, to be kept oy the party of the 
second part, it shall be lawful for the party of the first 
part of the legal representatives of said party st any time 
thereafter, et the election of ssid first party or the legal 
representatives thereof, witnout notice to declare said term 
ended and te reeenter said demised presises or eny part there- 
of either with or without process of law, © * * said party of 
the second rart hereby expressly waiving all right to any noe» 
tice or denand under any statute of this stsete relating te 
forcible entry end detainer,? 

fhe Lease also centained the follewing prevision: 
"Kor shall the reeeirt of said rent or any part thereof or any 
other act in anparent affirnance of the tenancy operate a6 A 
waiver of a right to forfeit this lease and the term hereby 
granted for the period still unexpired for any breach of any 
of the covenants herein." 

After suit waa atarted the defendanta througs 
their attorney tendered the rent in open court with court 
coats, This tender wage refused. The woney tendered wae not 
paid into court, After nearing the evidence the court below 
found the defendant, Jake Levanos, guilty of unlawfully witne 
holding possession of the preaises in question from the plaine 
tiff, and entered judgement on the finding. 

A reversal of the judgment ie asked upon three 
grounds: {1) that the court permitted the piaintiff to introe 
duce in evidence a lease over defendant's objection tnat it 
dia not appear that it was signed by the plaintiff or any one 
suthorized by him; (2) that the record does not snow any evie 


dence of any notice of any kind prior to the commencernent of 


the suit; and (3; tat the rent due Jaren lst was tendered on 
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4s te the first ground urged, the lease was ine 
troduced in evidence without objeetion made by tne defendants, 
and objection was not made to receiving tne Lesse until en ade 
journed hearing of the case ves in progress. “here #w&s no dee 
nisl in the record of the execution of the Lease, citner by 
affidavit or testinony, The plaintiff in error entered under 
this lease, paid rent under it, and we tuink there is no basis 
in the record fer saking any fair or valid orjection to the 
validity of the lease or its proper recention in evidence, 

AS to the question of notice or service of de- 
mand on the defeniernts below, we think there is no basis fora 
reversal of judgment for the want of such service of notice or 
Gemand., Hoetice and demand were expressly waived in the clause 
ef the lease sbove quoted. Ye regard it as a sufficient answer 
to this contention that the aucation of notice or dewand was 
not drawn in iszue on the trial of the case in the court velow, 
Counsel for plaintiff in error anncunced at tHe opening of the 
trial tLat tre recerd sight snow “that tne defense to this case 
is a tender of the rent toat was due before the forfeiture hed 
been declared in tais suit.” (Thomasson v. Gilson, 146 ili, S84; 
Heyward v. Scott, 114 [1), App. 551;. irovisions in tne lease 
of the parties, waiving requirement of any notice pricr to the 
cringing of suit for possession of pre.ises, are upneld in 
Belinski v. Zrand, 76 [11,. Apo. 4°4; epen v. iinenliffe, 152 
411. 466; benyon v. tanley, 125 ill, App. 615, 

The only ether ground of defense te the action 
was the clain of tender of the rent made by the defendant, 
There was no proof made of » valid tender of ihe rent for the 
month of varch, 1914, prior to the date that the default was 


declared. An insufficient tender was siade on tne ninth day of 
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Waxych of only $405 on account of the Larch rent, nis the plaine 
tiff refused te taxe and 80 inforced tne plaintiff in error 

or his agent. suit for possession was started on Laren LOth, 
The subsequent tender was refused and the tender was not kept 
good by deposit in court. ‘The plaintiff's right to .« judge 

ment for possession of the presises in question was not af- 
fected ty the offer #nde in court to pay the :srekh rent toe 
gether with court costs. The defendant, plaintiff in error, 

had then defaulted and the suit for possession wasp rightfully 
commenced by the plaintiff. We Pind no error in the record 


and the judement 1s, eceerdingly, affirzed, 
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SAKA FPF, BADDBH and KICHADL ao. 

wBADDEN, copartners, doing vusie 

ness as KADDEN BROS,, 
defendants in Srror, 
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VAUD KR, DAVIS, i 
Slaintaff in krror,/ 
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ER, JUSTICE SUITE DELIVRRED THRE CRINICn GF TRY COURT, 


An action was brought by hark FF. jJadden and Kichael 
3. Hadden, copartners, hereinafter atyled pleintiffs, aguinst 
Saud BR. Davis, hereinafter called defendant, for $1000 commiae 
sions on the exchange of real estate oetween the defendant 
Davis and one —. 1. Wells, A trinl was hed in the \unicipal 
Court of Chicago before the judge and a jury, resulting in a 
verdiet of $400 eysinst the defendant Davis, upon which verdict 
judgment was rendered, 

It is urged as a ground for reversal tnat the plaisze 
tiffs’ suit was brought upon a written contract, dated september 
19, 1910, signed by the defendant end her husband and one E, i, 
Wells; thet the plaintiffs were not parties to the contract and 
the contract was not made for the benefit of the plaintiffa, and, 
hence they have no right of action upon it, it is clear that 
the contract set up in the siatewent of claim is sot a contract 
made for the venefit of the piaintiffse. Their cowsissions in 
the real estate deal, evidenced by the contract, was merely 
incidental; the purpose and object of the controct were not 
for their benefit, but for the benefit of the purties to the 


contract. if the sction was brought upon that contract, under 


the authority of Crandall v. iayne, 154 111, 627, the action 
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would fail, but we think thet the ststenent of claim sets out 
sufficient to apprise the defendant thai the action ie for 
§¥1CCO commiasions on tie exXGhange of real estate between the 
defendant and &,. L. Wells, Tne atatement of claim thus set 
Torth a cause of action snd aprrises the defendant of tne nae 
ture of the cluim sued upon, The mere fact tnat the statement 
of claim proceeds to refer to snd set up a written contract 
between the defendant and Vella, a mere evisentinry fact in 
the case, does not convert the setion inte an setion upen the 
written contract, ve think, therefore, that the action is 
brought upon the parol agreement made be the defendant to pay 
the plaintiffs $1000 commission for the sale or excnanve of 
her property, end not upon the olileged written contract bee 
tween the defendant and vells, 

it is urged thei the evidence shows that the 
plaintiffs were brokers and not mere middlenen in bringing the 
parties together, end that the plaintaffs seted for both pare 
ties to the contract and were to receive ecomissions from toth 
parties, hence, their action was contrary to public policy and 
they cannot maintain an eetion for commissions, in support of 
this contention osfner v. herron, 165 ic, 242, and unn v, 
Keach, 214 id, 259, are cited, It must be cenceded that a 
man cannet serve two wasters ic ss well established in law 
ag in morsils, #na that on the ground of public policy an 
agent who settempts to serve two umsesters, without inforusing 
his principal that ne is an sgent for both seller and buyer 
at the same time, and is expecting a» comuission from both, 
cannot recover comnissions, While the rule is founded on the 
Erinciple ef good morala and public policy, the authorities 
ennouncing the rule do not apply it where both perties had 


notice that the avert was acting for both seller and buter 
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and congented to ie” one or the centroverted questiocna of fact 
in this case is whether the defendant Ouvis knew that tne plaine 
tiffs were sctinys as agents for cells as well as for the de- 
fendant, The testisony of the plaintiffs is that they ao 
informed the defendant. ‘The defendant Genies the statesent 

and claims that she did not know that the plaintiff's were the 
agente fer Wells, ‘The coritract, however, #ici: the defendant 
Bigned with Yells contains the feliowing agreenent: 

"it is further mutually agreed that brokerage 
fees or commissions shall be peli to Ladden brothers by 
party (let part, $1600), (2nd part, 41250), by the res- 
pective porties hereto as heretcreore agreed above, “ 

The jury evidentiv velieved from the evidence 
that krs, Davis knew of the foet thet badden Protners, p~laine 
tiffs, were acting far and expecting a commission from ells. 
The defendant is presumed to know what she signed, and the 
fact thst she signed the contract containing the clause above 
quoted is convineing evidence that she knew of the arrangenent 
by whic) the plaintiffs were to receive comsissions from both 
rarties to the contract. “his question we regard as the most 
sericus gucetion in the eose, but we cannot aay, upon the 
evidence shown in tne record, tnet the verdict of the jury 
on this guesticon was contrary to tie manifest weight of the 
evidence, 

V A further ground for reversal is that the plaine 
tiffs wisrepresented to the defendant the depth of the prope 
erty on Langley averue, Cniengos, which they were proposing 
to have the defendant take in exchange for her farm in Carter 
County, /issouri. The evidence tends to show that the plaine 
wiffs represented to the defendant that the langley avenue 


property was 125 feat deep. The property was so noted in the 
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plaintiffs’ memoranda kept in their office, and it appears that 
the maps in use showed the property to be 1<5 reet deep, The 
Oripinal plat shoved that the property was 125 feet deep, but 
it appeared from the evidence that six feet off the front of 
the property had been dedicated to widen Langley evernue insany 
years before the transaction here in question, so that the 
lots were really oix fect lesa in depth tian the defendant 
was led to suppose, And we do not think the evidence shows 
that the pleintiffs inientionally deceived tne defendant as 
to the depth of the let, The evidence shows that the plaine 
tiffs ceve the defendont full Geseription of tne property as 
it was written on their filing card, and thet they went to 
their real cstate atles to ascertain the correctness of the 
descripticn end found thet the card tallied with the atlas, 
Even the plat in the hecorderts office Jid not show tne exact 
dimensions of the property.vin view of all the facts shown in 
the record, we cannot sry that tne verdict of the jury was 
manifestly against the weight of tne eviuence upon the cuese 
tion as to whetsher the plaintiffs ande knowingly or carelessly 
falce representations of the Langley avenue property to the 
defendant. ihe defendant inspected the vecant space from ‘he 
rear porth of the building to the alley linc, and evisently 
did not rely upon the statenents af the plaintiffs with ref- 
erence to the dept: of the property. 

{It is urged that some of the instructions given 
by the court to the jury were erroncous. 4e have considered 
the series of inetructions given by the court, and while 
some of them mre not free from just criticisz, ve do not 
think thet they contained reveraible error, Upon the whcte, 
the instructions fairly submitted the ense to tne jury. 

fre judgment is affirmed, 


APF LARRY, 
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CHARLES B,. ENSIGE, 
Plaintiff in Error, } 
7 ) ERRCE TO MURIGIPAL COURT 
v3, 


4 E CF CHICAGO, 
JOHN LYREANN and LHRA LEHMANN 
Defendants in Error, 
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KE, JUSTICE SMITH DELIVERED THE OPINION CF THE COURT. 


Judzment was confessed on a premissory note for 
$200, payable to the order of BF, ©, Kartin six months after 
date, with interest at the rate of 7) per annum after maturity 
until paid, in favor of the plaintiff ineign and agcsinst the 
defendants below, Subsequently, on motion, the judgment was 
set aside and the defendants were permitted to muke their de- 
fense.V The affidavit of merits filed by them sets up that the 
note was obtained by :artin, the payee, by fraud and circumvene- 
tion practiced by him tpon the defendants, and that the defend- 
ants were induced tc sign the note by trickery, artifice and de- 
ceit and by fraudulent representations end false promises made 
by Hartin; that the consideration for the note wholly failed, 

The issues were tried by the court without a jury, 
end the finding of the court was agsinst the pleintiff Ensign, 
and judgment was entered on the finding, No propositions of law 
were submitted to be held by the trial court, consequently the 
only question before this court is whether the evidence sustains 
the finding and judgment of the triel court, 

It appears from the evidence produced on the trial 
that Ensign, the plaintiff below, was at the time of the trial 
and had been for sone fifteen years & banker and note boroker in 
the city of Chicago, his business consisted principally in buying 


and selling commercial paper. Faerly in the summer of 1912 one 
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Dr. kartin, with whom he bad never had any business dealings but 
who had teen referred to the plaintiff by some friend, requested 
the plaintiff to purchase various notes which :artin then held. 
At the second meeting between plaintiff and Dr. \artin a list 
of notes was left with the plaintiff and, ofter investigation, 
notes which the plaintiff felt were unquestionably good were 
purchased, The note sued on was purchased by the plaintiff, 
ag the evidence tends to show, after investigation ty the 
plaintiff as to the finencial standing of the defendants, it 
was endorsed by lr. ‘artin to the plaintiff and the plaintiff 
paid him therefor by cash or by check about five months be- 
fore the note matured, 

The evidence tends to show that when the note 
was purchased by the plaintiff he knew of no facte which would 
put him on guard, or sugzest to nim that there was anything 
wrong with tae note, Tne note in question came to him in the 
ordinary course of his business, The note was given for proe- 
feasional services rendered to the Lehnanns by ur, vartin, 

It appears from the examination of the attorney 
for the defendants tiiat he had written several letters to the 
plaintiff, the first of which was dsted February <0, 1913, six 
months after the plaintiff had purchased the nete, in this 
letter an extension of time was requested of the plaintiff and 
a promise was made that payment would be made on Laren loth, 
The letter was to the effect that the defendants understood 
that they hed no defense aguinsat the plaintiff hnsign, and 
that they would be ready to meet their debt just as soon as 
circumstances would permit. A further extension of tine was 
esked in oa letter dated Mareh 20, 1913.V 

The evidence for the defendants fails to show 


any fraud or circumvention whieh misled the wakers of tne 
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note, the defendants, as to the nature of the instrusent which 
they were signing. If tne instrument signed by the cokers is 
not prejudicially different in legal effect from the instrument 
they were willing to sign and thought they were signing, there 
was no fraud or circumvention, (Exchange Natl. Bank v. late, 
69 111, App. 489; Yetcalf v. Draper, 98 id, 399-405), The evi- 
Gence shows that the defendants knew that they were signing a 
note for {$20U, payadle in six months, and that they intended 

to sign such a note, The defense of fraud and circumvention 
set up in tne affidavit of werits was not proven; nor was there 
any evidence tending to prove it as against the plaintiff, who 
was @ holder of the rote in due course. (ead v. Lunson, 60 


i411. 49; Swannell v. Watson, 71 id, 456; Connolly v. Baumann, 





252 ill, 175.) 

~ > The only evidence on the part of the defendants 
which is even remotely material to the question of fraud and 
circumvention in the execution of the note, is the testimony 
of defendant, Nrs. Lehmann, that she did not see the warrant 
of attorney contained in the note because of DOr, bartints ace 
tion in keeping a blotter over the face of the note, Ghe tese- 
tified, however, that Lartin removed the blotter so that she 
could see the face of thie note, and ane, as well as her huse 
band, adnitted on cross-exsiination trat they knew they were 
Signing a note for S260, payable at the First “ational tank of 
Chicago in six months, with interest at 7° per annum after ma- 
turity, {so that there was no fraud, circuswventicn or deceit as 
te the nature of the instrument which they actually signed. 
if xrs, Lehmann did not know that ashe signed a judmment note, 
tis lack of knowledge did sot prejudice ner in the least since 
the judgement confessed by means of tne warrant of attorney was 


vacated and a trial on the merits given the defendants, ‘“oree 
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over, if br, Martin kept a blotter omer the warrant of attorney, 
due care required of the defendants that they demand an oppor- 
tunity to read the note, Teking the testimony of Krs,. Lehaann 
as true, the case falls within tne facts of Connolly Vv. pam- 
mann, supre, where it is said: "They may nave signed the 
papers witnout knowing what they were and without aue care, 
but tney do not say that ackinlay said the papers were dif- 
ferent from wiat they actually were * * *," 

In order to establish a misrepreserntation in 
law there must be proved s statement of fact which was une 
true end which was known to be untrue to the maker of the 


statement. (Miller v. Sutliff, 241 id. 521; Grubb v. Zilan, 


a Ne ee 





249 id, 456). The statements of or, Martin shown in the evie 
dence, that he was a specielist and cured chronic diseases, 
that the defendants, kr. end Mrs. Lehmann, were ill and had 
certain silments, and that he, Ur, kartin, could cure then, 
are the representations which it is claimed constituted the 
misrepresentations and fraud, Such representations under the 
above authorities do net tend to prove the affiruence of a 
fect which is untrue. it does not amount to an assertion of 
a fact. It was only an agreement to do something in the fu- 
ture, and even though the promise te do something in the fu- 
ture was not intended to be performed by Dr. Martin, that 

does not constitute a fravd in lew under the authorities cited. 
“If an intention not to perform constituted fraud, every 
transaction might be avoided where the facis justified an 
inference that eae party did not intend to pay the considera- 
tion or keep his agreement, A mere breach of a contract does 
net amount to a fraud, and neither a knowledge Of inability to 


perform, nor an intention not to do so, would make the trans- 





action fraudulent." (Miller v, Sutliff, supra.) 
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io evidence was introduced by the defenuants to 
Sustain the allegations of the affidavit of merits tausat the 
consideration for the note in question failed, There is no 
evidence to the effect that the defendants were not cured or 
that the failure to cure was due to the omission of Dr. Martin 
to properly prescribe, or that the medicines given by lartin 
were worthless or detrimental to the defendanta, 

The evidence shows very clearly that the plaine 
tiff is # nolder of the note in due course of business and, 
as such, took the note free frou the fefenses atteupted to be 
proved by the defendants, 

The evidence does not gustein the finding and 
judgment of the court below, She judevment is, accordingly, 
reversed and judgment is rendered here in favor of Ubarles 5, 
Ensign, plaintiff in error, and against John Lehmann and Lena 
Lehmann, defendants in errer, for the sue of $251,530, 


REVERSED AYD JUDGRENT HERE, 


227 - 20549 FINDING OP FACT, 


The court finds that the defendants in error, 
Joan Lehmann and Lena Lehmann, sre indebted to Charles os, ime 
sign, plaintiff in error, upon the promissory note sued on, 
in the sux of 4231,50; that said Fnsign is a holder of said 
note in due course for value without notice ef any defense 
available to defencants in error, and that there was ne fraud 


and Circumvention employed in the execution of the note, 
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ANNIZ DELL et al., 
Ppefendants in krrgr, 


Ws. / 
ERNEST L. Jd. BNOGKAN et, le» 


blaintifts iff Error, 
‘ 


4 1921.A.581 


BRHRGK FO CLIACULIT CCURT 


oy COCK COUNTY. 


Mee Set See Be Meet Heer 


ners oirs 


STICK SG¥ITH DELIVERED TH? CFINION OF THE COURT. 


hia writ of error brings before us for review a 
decree of the Circuit Court of Cook County, entered on June 
25, 1Glz, in the cese of defendant in errer, Amnie bell, 
vs. tie plaintiff in error. 

/ the defendant in errer, Annie bell, filed her 
‘pila of complaint as the owner of @ lot against plaintiffs 
in error for the reucvel of certain clouds on her title, The 
defendants were served with suasons and appenred, ilaintiff 
in error, Brogren, answered the vill on June ct, 191. The 


two Fergusons dewurred to the bil}, i:laintiff in error, 


Brogren, filed . cee ss ayvailnst bell and tne two verge 


oa 
c 


gons ond Charles fh, Wakely. dakely answered the cross-bill, 
on Karch 13, 1911, the demurrers of tne Fergue 
sons to the bil} were sustained and complainant Dell was 
given ten days te amend, April 15, 1911, after the time to 
amend had passed, the solicitor for plaintiffe in error, the 
Pergueons, appeared in court and, without notice ta opposing 
counsel, obtsined an order dismissing the original bilj as 
to the two Fergusons, Jix deys later an avwendwent to the 
bill was filed, the only purpose of which was to change the 


word “warranty” to "quitelaim" and bring into the bill copics 


of certain deeds ss exhibits, 
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Cn November 2é, 19121, the solicitors for defendant 
in error, liell, gave notice of a motion to vacate the order 
dismissing the bill 23 to the ¥Yergusons, to be heard when the 
cause should be reached for trial, Yhe Fergusons were then 
in the case as defendanta to the cross-bill of plaintiff in 
error, trogren, and remained in ssid case ab such defendants 
until toe final decree. 

On the day on which the couse was reached for 
trial, as appears by the final decree, the crose-complainant 
below, Brogren, plaintiff in errer, failed to appear and the 
cause »rs heard and the decres of June 25, Llvl2e, was entered, 

Subsequently, on July 1, 1912, plaintiff in er- 
ror, brogren, and the Fergusons as defendants to the crosse 
bill, moved to vacate the decree, Yhis motion was denied on 
July 6th, Later the court granted Leave to the sane parties 
to file a motion for rehearing and to vacate the deeree, ‘This 
motion wae mwlso denied, 

Various errors are assigned, several of which 
presented similar questions and may be considered together, 
Asaignnents of error, “Nos. 1, &, 12 and 15, seek to raise 
the question as to the jurisdiction of the Honorable Jesse 
A. Baldwin, one of the Judges of the Circuit Court, to hear 
and determine the cnuse, grewing out of wnat is alleged to 
be the fact in the briefs that the oause waa regularly on 
the trial calendar of fionormable sickhan SGeanlan, who was 
regularly assigned to near choncery cases in the Circuit 
Court, and tnat without any order or proceeding entered of 
record, the cause was put upon a trial calendar to be heard 
and determined by His Honor Judge belidwin, in suppert of 
the position that Judge Poldwin had no right to hear and 


decide the cause and enter the decree in auestion, the 
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rules of the Circuit Court of Cook County are cited.» 

Yipon an exanination of the record, we find no 
basis therein for the fuets relied upon to sunzert the ere 
rers in question, excent vhat eppears in what iz termed the 
“bill of exceptions,” signed by His Honor Judge Baldwin, 
Treating this se-called bill of excertionsy as a certificate 
of evidence, we find that it contains no evidence. it ape 
pears to be a recitation of some proceedings in the court, 
among which appears a calendar of cases assigned to be 
heard before Judge Seldwin, and a list of cases in which cone 
tested motions were to be heard, and «2 reeitation of certain 
motions above referred to, which otherwise anpear in the rece 
ord. The document contains no affidavits or proof of any kind 
and does not in any wise fulfill the functions of a certificate 
of evidence, in Ames v. Stoakhoff, et #1., 75 111, App. 427, 
appears a very full review of the Lllinois cases upon the 
function of a certificate of evidence in chancery causes. in 
that case, smonyg other cases, Nlaherty v. beVormiok et al., 
123 111. 525, is cited and the following quotation is made 
from the cpinion in that case: 

"The sole office or function of a certificate of 
evidence in chancery causes, as its very nome implies, ia to 
truly set forth the evidence offered, rejected, recelved and 
considered on the hearing, and any attempt to make it sube 
serve some other purpose is witheut warrant of law,* 

in Van feit vy. Dunford et s1., 58 i111. 146, the 
supreme Court held that affidavita in support of a motion for 
a new nearing in a prececding to enforce a aechanic's lien 
were not a part of the record unless made so by a certificate 
of evidence, and that in the absence of a certificate of evie 
dence, the court would not presume from the mere feet that the 
afficavits were found omonsg the files of the ceuse, that the 
same were read to the court. 


The rules of the Circuit Court referred to in 
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arguaent in support of the assig:ments of error nowhere appear 
in the record before ua. We cannot know, therefore, wnat 

those Tules are, ond, not knowing the provisions of the rules 
we cannot say that any of the rules were violated by any of the 
proceedings of the trial court which are a levitinate part of 
the record befure us, fhe fnets relied upon to support the 
errors sbove named do not anvear of record, and we cannet say 
thet any of the above mentioned errors are well assigned, 

It is next urged that under assignwents of ere 
ror, numbered respectively 3, 4, and 5, the court acted with- 
out jurisdiction of the defendants in tie trial court as to 
whom the original bill had been Gisgulesed, it is a aufficient 
answer to these assignments of error to say that the defend- 
ants Ferguson vere still in court as defendants to the crosse 
bill of piaintiff in errer, Erogren, eng tae court had jurise 
diction of the defendants os well ag of the cause when it 
passed upon the motion of defendents in error to vacete and 
set aside the order dismiasing tre original bill as to the 
defendants, the Fergusons, 

It is furtner contended tint the decree under ree 
view exceeded the scope of the motion ta grant leave to dee 
fendant in error Dell to amend her bill, As sbove sugeesicd, 
we cannot look to the soecalled “bill of exceptions,* or cere 
tificate of evidence, for any support to this contention, The 
decree itself shows tnat it was entered on c.une 25, 1912, when 
the cause came on to be heard upon the pleadings and evidence. 
It does not appear from the record that the decree was entered 
upon the motion made by the defendants in error or upon the 
call of the contested motion calendar, jvovking st tue decree, 
it appeare that the cause was reached regularly for nearing, 
and that the plaintiffs in error failed to aprear and make any 


proofs, and the decree against Loew was entered, 
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it is further urged as a ground of reversal tnat 
the court erred inrequiring plaintiff in error Brogren to ane 
swer the amended bill instanter while the cause was on the 
contested motion calendar, and on @ motion in whieh Plaine 
tiff in error was not concerned, ‘nis contention is based 
upon facts which are not shew by the record. It dees not 
appear from any part of the true record before us that the 
rule was made or the decree entered while the cause was on 
the contested motion. calendar, ‘The contrary appears from 
the face of the decree, 

it is further urged that the cause was forced 
to trial cut of its order, Kothing in the record justifies 
or supports thie contention except what appermra in tne soe 
called “bil} of exceptions," or certificate of evidence, 
which we hold preserves nothing in the record which a cere 
tificate of evicence is designed to supply, 

The motions which were made subsequent to the dee 
eree to vacate the decree appear of record, ‘Yhe affidavits 
contained in the record were not mede a part of the record 
oy the certificate of evidence, hence we cannot look to those 
affidavits for any facts snd 3])1 errors based upen the rule 
ings ef the court with reference to those motions must ve 
regarded az not well assigned, 

Tne decree has sufficient findings contained in 
it to support it, end we find no error properly preserved 
in the record for which the decree should be reversed, the 


decree is affirmed. 
AFFPIALED, 
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én auction was brought by plaintiff in error 
against defendant in error for dsuagets alleged to have peen 
sustained by reavon of tne negiigence of defencant in error 

At the conclusion of the plaintiff in errorta 
evidence on the triai, the court, on sotion of the defendant 
in error, instructed the jury to return a verdict in favor 
ef the defenuarnt in error, whieh the jury did, and the court 
rendered judyment on the verdict. 

Vy iaintart in error, hereinafter called vlaine 
tiff, was driving a five-passerger sutcrorile oosed by hig 
east om /onree street in the city of ohicago, “he autonobile 
was entirely closed, front end wides, Lt hed ® motnir top 
end side curtains of cloth and isinglas, aoc, according, to 
Plaintiff's testimony, three-fcurtis at least of the side 
curteins was of isinglass, ani it was possible to see through 
it. 

-onree street runs east and west and $4 ta avenue 
runs norts end south, the secicent cceurred at the i: tersege 
tion of these streets. Cn the northwest comer of the «treet 
Was @ vecent lot, sich had a S eft, frontaxe cn Sonroe stred 
and it extended back 60 feet on 4 th avenue, Varth of this 
vacant lot and 6 feet fron the Sonroe street building Line 


tiere was a building, on the soutiwest corner there was a 
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pbuilding which was back 35 or 836 feet from the curbestone on 
Heonroe street, and the width of the sidewnik 9 or li feet 
from the curbestone on 4 th avenue, 

The plaintiff tastified tat shen Re wag a block 
weet of 40th avenue, he was going sbout 14 wiles an sour and 
Slackened up a Little, and that when he sot somewhere in the 
neéedghbeorhood,- perhaps a little west of, the vacant ist, he 
locked north to see if there waa s cer coning and did not see 
any; that taen he let his anechine coast along and lecked sve 
werd the south to see if a car wee coming from that direction, 
and a8 he “straichtened up, tac street car was right on to me,~ 
nearly.” be testified tia: whe: he first saw the car he was 
not on the car track, out was very close to it enc the car was 
vetween & to lu feat from him; tieat he then reached for his 
reverse lever, bat tefere he could renen it, the street car 
hit the left wide of the front end of the automobile, throwing 
it southweat, “he pla:ntiff further stated thet when be was 
five feet from thie atreet car track he was gcing proebebly eignt 
or ten miles sp hour, and that going at that spesd ne could 
fave stopped Bis sutomebile within three or four feet in an 
energency, “nere were three other witnesges te the accident 
besides the plaintarf, Ynhere was no controversy in the evie 
dence offered on bennlf of the plaintiff, 

it 46 urged in behalf of the pinintiff as a 
ground of reversal thei the question of contributory negile 
gence ls one of faet nnd should have been subsaitted to the 
jury. 

One of plaintiff's witneszes, Sullivan, wea a 
pedestrian crossing onreec street nt 4 th avenue at the time 
of the aceident. He first saw tne aatomebile when it was 


avout 80 feet west of 4 th avenue. The mmenine was then 


sleved down, nd, after running ten feet ar a little fartuer, 
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it was started up again, being at tnet time about 65 or 4. feet 
from the point of collision, se teatified “as ne sterted up, | 
thollered' at nim, dut de not knexy whether ne neard se or not, 
1 saw that he could not make it serves the street before he 
was hit by the atreel car which | saw coming from the nortu,* 
ie further testified tusat when he saw the car it vas about 

75 or 6&0 feet fros tne point of collision. nen he was asked 
as to the speed of the car, he said; *Well, just as i desig- 
nated to vou before, | Hud not the rate of the street car nor 
eutcmobile., i could not tell you wnat rate they were going, 
but I should judge,- well, it was going at pretty fair speed, 
as i 6aid before,* 

the witness Lasley was with sullivan on the ace 
casion in question. iie testified tust he neerd Gullivan *Lole 
ler,” and he locked up and saw an autowoebdile approaching, from 
the weat and a street car cosiiny fren the nortu, “botn of tacm 
going st a pretty fair rete of Sneed, - in just sbout tventy 
seconds the street car struck the autosobile,* 

Ke furtner atated tint the autemobile was about 
3S or 40 feet weet of ihe point of cellivion, and the car about 
95 to 6 feet north of 1% when Ke first gaw them, on crouse 
exaninetion the witness said thnt the otreet car was in front 
of the vacnnt lot when the autemobile was S or 40 feet west of 
the plsce of collision. 

fhe witness Hogan, san electrician, was clisbing & 
pole at the southeast carner of onroe street and 4. th avenue 
for the purpose of trimzing an electric light, and, *when Jule 
Livan ‘hollered' Look out, . stopped and looked, anc i saw tare 
automobile * * * and car and could see whet he ‘ucllered’ for 
then, anc 1 waited for the collision,” This witness agrees 


with the other witnegges tint shen he first saw the autonobile 
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it wos 35 or 4) feet weet of 4. tn avenue, and the car was about 


60 feet north of the place of tne accident, 


— it Ls without question the law tat 


cers end other venieles have ecusl 


wiile atreet 


viruts at eatreet intersece 


tions, this dees net imply that regerdlese of tne speed at 


which a street car iiss oraseing the intersection, a vehicle La 


equally entitled to erase at 


erossing, (i. S. Hy. Og ¥. 


it is alse the 


mh & 


Wek Se 


lay 


aame mouent that the car ig 


strong, 2? i 


thet 


1S e ACY « &TSe475). 


""7f the faetea ere ade 


mitted and all reasonable winds would sgreé that the injury 


was the result of the pisintiff'sa neglizgenee, 


ine court may, 


as & matter of law, find tere wax suen contributory nersiie 


gence on tne vart of the plaintiff as to aefoeut & recovery, 


and may #c inform the jury by a 


(Hewes y. GC. & Ee i. HR. Be 


are 
weg 
— —_ — — tanita 


Reviewing tue 


t 
* 


oLe 


eresotory inetruction," 


f32, $00 ,) 


undiscuted and uncontradicted teae 


tiwony given on benalf of tie pleintiff, we think thet abi 


reasonseble minds suet azree that the rliaintiff, 


in 


to drive his antomabile 


soutii on 4°th avenue, 


front af 


With nothing te 


in attenpting 
thie street car running 


obatruct bis view and 


when sues car wae apnronching rapidly, was guilty of negligence 


directly contributing to the dasage incident to the collision 


between the street car and 


the autouobile, 


if the plaintiff 


wae guilty of sany negligence that contributed in any desree te 


bring #bout the damage tn question, ne was barred from a ree 


covery, kee 


(brieger ve Ae be & 


ae —— 


kd 
é 
aN 


ce BQe,n 248 IL), 944). 


Vine gleaintiff aadce no proof of the exercise of 


Care on his part, 


ing and just before he case te the vacent corner let, “6 


to the northeast and aew so car, 


ot somewhere in the neignborhuod ef that vaesant lot, 


@hen Ke wee about &. feet 


weat of the croas 
gianced 
iis exact words were, *#huen j 


i looked 


up te gee if there wes a car ousing, ani dis nat aee ariy;* and, 
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ister on in iifo testimony he agai¢, "then I locked north first 

1 mignt have been a little west of the veeamt lot, I might 
have been ten feet west of the line." ;it is ewisent from the 
teatinony in the record tnet he ¢ uld not see @ far more than 
7 or &> feet nortis cf “onroe street from the point #shere he 
saya he looked to the northeast, iie did not losk arein to the 
north until the oar was right upen his, ond yet hia autemebile 
wae running from eight tu ten miles an nour sehen Be resened the 
acuthbound track, The other witnesses gav tint & collision was 
inevitable and tricd to warn the plaintiff. If he und glanced 
to the north « second tine and from a point where he could see 
@ corr coming from the nortca, ne sould heve observed tae car, 
ang the speed at whien it was going, but he did not book; he 
did not listen; he did not hear anything until it was toc late, 
#@ think thet all resaonable minda must arree tant the pleine 
tiff was neglirvent ead tint nis neglizgerce centributed te the 
injury, Ag seid in Jchlauder y. chi, & Sou. Trae. Ce., 253 
Pil. 154-169: 

“One who has an unobstructed view of an aporsaching 
train would net ve justified in elowing nis eyes and crosse 
ing a railroad track in relisanee upon the presweoption taat 
a Gell would be rung or e@ whistle ecounded. Lo one can ase 
sumé that there will not be violstians eof the law or neglicengce 
of others and offer the presusption aa an excuse of failure to 
exercise care,” 

swen if tne ordinary signals or warnings were not 

given by the defencant, if the pleintiff, by exercising ordinnzry 
care, could have avoided tie coltisien snd failed to da sa, he 
cannet recover since se whe guilty of eantribvutory neglicence, 
Ag eid in 29 Cye. 506: 

"The law ef contributory neglicence ferbvida a ree 
covery by one who, by hls own fault, vrings an injury upon 
Kimseelf, Contributing newlisence on the part of plaintiff 
necesserily assumes neglicence om the part of defendant, Yeo 
bar @ recovery by plaintiff it ta not necesuary that his nege 
ligence should have been tne wole cause ef the injury, wince 
contributory nagligence exiets if the togury be caused by tne 


joint and concurring negligence of the person injured and dew 
fendant,* 
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11), 368-569; Flynn v. C. &. hy. Go., #60 id, 460, 
The question of contributory negligence or wart 
of care on the part of the plaintiff La not to be deteruined 
by the probabilities when plaintiff looked nerth before ne 
head resened tue vacant lot and shen he could not have seen a 
ear much farther than €0 feet north of .onvres street, out 
rather by tue situation when he was at such » distance bee 
fore going upon the track that he could cortrel his wrehnine 


anc avoid the danger fron tne spprepehing car, (erly, idur. 


| 


M- be Ee Bye Go., 165 ald, App, HO6-297; CO. Be. 2 wt. 2. Ly. 
Co. ¥. Halsey, 134 i11, 248). 


We are of the oninien thet the only reasonable 
inference tuet can be drawn from tne fects is, thet the 
plaintiff failed to exercise ordinary care at the trossing 
in auestion, ana in consequence thereof his avtomebile eae 
Ganeged, it was, therefore, the province and duty of the 
court to find as a question of Lew teat the plaintiff’ was 
guilty of contributory negligence and to inatruet the jury 
accordinghy. | 

“She judgment of the suniecinel Osnrt is affirmed, 
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Me PRESIDING Ji sree rt Tr 
DELIV: RED TRE OPINION OF THE CoUnTy 
Sefendant in orror inetituted auit in the Kunigipad 

Court againet Fillies A, Thompeon, Yellington fT, Tewart ani 
Bdward H, Barhoefer to racevar $199.84, wron an acawunt 
atetede Gervies of presese waa And upon Thompatiy wad, 
having defaulted, judgment waa remierad againes him for Se 
anount claimed.  fgire fagiag wse then iseued aml served 
upon the otagr defendanta, aml «a trial by the owurt reaulted 
in « finding and Judyment «gainst and two defendantae A 
writ of orror eae aued out te revorse aei2 Juagment and a 
bries ani argument hae been here flied by piaiatilf in errar, 
Yarhool or, 

ta July ond Augusty 1012, Thoma waa eupaped an 
the theateioal business al the Angelue Boers Boweae be the 
City of Chicugo,. fie was thera dolag Wutinewo aa the Thompson 
Opera Company,  Giewart vecane astecioted with him in the 
butinosa on Gr about Auguat dy A01), 44 which time some pate 
ligisary stepe were taken for the organisation of « corporae 
tion to bs Known as the "Gol, ¥%. A. Thoupaon Cosy Inc.® 
The orgaWisation of thia corporation nae mever completes 
Gn September ly 2041, plaintiff ia arrovy Herhoufer, wae ine 
duced to take xn interest in the businged, and Thingwony 


Stowart and Haxhoefer then entered inte « written coni reat, 
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whieh provided, dn port, a¢ foliows: Phat Thoepren should 
be presidant of the Thospaorn Ooera Coepeny afi a@howdld rneebve 
$50 per week for managing ita buatnesa, ond that Sterart 
should be treasurer and reosive USC ror weekz thot Thompson 
had tavented 91,600 in the preposition and Stewart had ime 
vested 12,500 therein; thet upon the dnveataent of $1,400 
by Harhoofer, which shouid be a fixet Lien on tim property 
of said ctmpany, the dapte of the enterprise wou.d be paid 
up to datej that ef the oupital ategk of saki company ef 
$26,000, Thoppacn ahould receive $5,000, ond Stewart uni 
Marhoefer should each reoaive $1,506, and $4,000 should be 
ami réniin traacury ateck, no pert of which showid be solid 
without the coneont of the ragjarity of the directersg that 
the three pereonme named shaaid comatitute the directors of 
Said sompenye, GH Boptember loth, failowing, 16 was necea~ 
eary te precure furtier funde te prosecute the biinees of 
said scmpany, which funda ware furniched by Stewart asd Korkheee 
fer, sho, with Thospeon, then executed a gonteuet, ow follower 

Fin iced, Bert « As, i931. ; 

"For and in consideration of seventeen hundred fifty 
dellasn advanced by FE, B, Marhonfar and fr. @, Stewart in 
edaition to what wae previously advanced that the sold Borhoefor 
ami the said Stewart are to receive (90,660) two thousand 
d¢llare each of the capited eteak ef tha Thempeon Opera Co. 
aod Gol, te, Themeren te reacive teo thounand ¢ellere fn aadd 
Co. balance of stoek to remiin in treamury, said Col, Thompeon 
te be paid a aaisry of one hundred dollars ner «eck aftor the 
anid Mavhoefer ani the scid Stewart hava been repaid’ ali 
MONSYA AGVANGOd. 

Re Ae Thonpron, 
KGvarn He Karhoalexry, 
Ww. t. Staouart,* 

On August a0, preseding, Thempacn gave to cefoniant 
is oxro¥ an order %6 print certisia programe, slips, cute, 
etes, Tor wie in the businesses of the company, which order 
wae filed ami delivered be defendant in exvax on Coptamber 


Gth, and further orders for iike work were filied aud den 


iy, 


iw ote 


ry 2m : err v4 2 ‘ on ee » F P 
‘ ste int ae rol) Paw TRtwsa ah tha a? ere ta aren tee aot 


WAY ea ry Go ms: OOP ae oan (a> “adrian! af binge 

EF ma o , a, #o tine es aft st oS ghs BORRasad bee 
yt 7%, . : 4 7 4 ae } i 4 4 

ea so ‘tHe .? hoe Oo tafe ot) Gigse dotoeg 
WT ES se ty ass Fs io) osceoit dette gk tredies ed 
1 ee it we BES 2 Atak GH get Gace hime By 
tS A r oa NS eT ao Peace es » dat gules we Ge 

7 sot +? : > he y 
wm Fe oth bye Qt LY, oeneobs . ete aganasat I g ALE 
can Moab! tet ae 7 oe! athe gh” SERS BORE Landa “ete ak 
REG7 cee Dar ge aie? no dy , iy gfasé sfeuaqent niémas baa 
Peis ~xtetsaris . tka 2 Bit 09 Sasagew on? Sadete 
iG A¥oTent.: ~ 4% alfa: SN pede Aottéate Mtoe Bers Gas 
et ASP RM em 8 Fy bee ot ee hae aod3 ae? ¥ cq Ol ee 

a 4 $+ 

he 8 4A MebP Pd ker od wag t eee maaan ot Toes * 
Oc . 1. $e Ba La fees : Gite: ty ier 9 escent “ whe & 
7 “4 : P 7 _ et %, 

3 i i pA fares 20? guadaaat ele vaite e30 

aa Lad ec 4 ‘ gS, yey fae 
eret fat ‘afi Sree oy ge et yo Oe er Gk ee 
» Seow? att atl ac tetequen 2 4 ws 4d See axial bat 
* f i & - : -v - w P tT 
ate Cem Hg i a “ooo ec Sag oF Borer tia 
Mi at ao" © ro") weleone, SF. Fee Sezaerk He 23 - Oy ee 
oft  * oF aera? So tt, feats £avti+yse: tt Go dsaoe maak lad 
ee °c) Baas (19 O@e Before OF amosget sore oe 4k. By a 
a: } «ON AE CS phy ol BRP GR Alissa SF Oo wornkad. -aS 
> Ta coe 2 baek do Ethos @io 20 Mere & Lao ed OF 
ahi b: yaad oo 4 eeared tino 4. wie ¢@eudeell Shaw 
" ! ia -— : : er Ooi ¥ OL FS Ser 
¢ 


gtotyiviot .A »@ 


be ar ce ee 
EatReOO NI ath PRE abe 

e / n x t st ip 
? ¢ i at a 





Sieh tf ge tat aa? gaikeanern, ga tougak A ein 

ett go dls ght gi) Gao tiee fadaq oF teieio Ae Wook me 
‘Bag Ay idy. g¥eie grog i? IG Merde Oat 1 Bors £Ot gee ?o 
S0iee Gah danas Hh Poehoigh oe bored RTA Ae Laisa @aw- 


Mobos WERE Oh aie dees aRapey nedeiat haw ght 
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Sivered by defendant in #rrer on Seortesher Sth, idth, Saud 
ami o0the The tyiad samoudt of tha 5113 for said sork wae 
$290.55, «ai upon the presentation of said pAlA te Thompeotty 
he padie an Gmiornement thornon, as follows: %, Be Gola We 
A, Thomoron So, (Hot dnc.} be %. Ae Toomrecon, Mer.* This 
Genetituted the gcesuat «tated hich 1a suad upote 


Bo eteee who fever os 


weee te have beam taken te oom 
gly with the proviaione ef the etatute reletive te the ineore 
poration of the Thomosen Oo cra Company, montianed in the cone 
tracte bearing dute, reepecotively, September dy 20d, and 
Saptembers 1%, Agii, beth of which contragta were drafted by 
Finaineif? in error, Earhosfsr. 

That Thomgevon, Nhewart oni Farhoefer were oetuclly 
assegisted in the business «of preocieing and creoenting eperatio 
and theatrioal performances, doce not adeit of doubte 

A company «hich is not 6 oerperate bexly is 2 partngrte 
ship, eompesed net serecir of the iirectora, twit of ol) tha 
subsoriters to the articles of sesaeiaticong  poyorhn ve Bow 
Laveblin, 401 Tlla, 417; 
Backs, 290 Tiley 423; 3 SRE Oe Hs 
S35 Tlley 319, In the intter suse, it te aaddy 








*{asependeat of any liability unier Hoation 18 of the 
{Incorporation Act the arpaillante were Liewle se cortmere if 
the proof showed the deiivary of thw aond,* 

Tae fact that the firat order for printing wae 
given by Thoapeon to defendant in srror rricr to tha tine 
Plaintiff in errer, Borhoefer, beeare interested in the 
enterprise is not of controlling sisnifieanse, 

"In an setion upon an account stated, the original 
form or evidenee of the debt de unimportant, for the stating 
ef the sesount changea the character of the gause of sotion, 


and fa in the néatere of a new undertaking. The action fa 
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The giaim of defoendent in arror became on coscunt 
etated «hen Thoepeon, one of the partnete, agre@d thst the 
iteme of the acgcunt were corrast anil impliedly rromiesd te 
pay the samt, onc it ta eleariy establiohed that avek action 
vy Theapeoh wis subst yusnt to the tine plaintiff im error, 
Barhoefer, boeame interceted in the esterpriae, ami during 
the time eaid anterprise waa being conducted by the three 
parties in interent. 

The finding and Judgment of the Huniciral Court 


were right ami the judgement ie affirmed, 


JUDQEERT APFIRKED. 
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Re REISKER & OSes 
Defendant tin Errof, EARGH 2G 
We F MUHICIP:L SOURT 


THOKAS oma. ee a rh OF CHICO, 
Lointif¢e in weresr 
/ e IS2T.A. oO] 


Re PRESIDING JUSTICE BAUME 
GELIVERED THE OPINION GP THE COURT, 

Roman Relener brousht suit in the Mumicipal Court 
egainst Thomas Gordon to recover an allesed balance of 2244,78, 
due to plaintiff for bread sold ani delivered to deferdant, 
A trtal by the court rosulted in « firing ami judrment 
against the defendant for the balance claimed te be due to 
plaintiff, and the defendant rrosecuter thie «rit of error 
to reverse gaid juicmont.e 

Tigre fa no appesrance in this court by defendant’ 
in error, The abatract of the cecerd flied by plicintiff£ in 
error in so inodequate to « prover comprehension of the Gaag, 
tnat the judgment might #ell be affirmed for the wa ant of 5 
sufficient abatrest, After imposing upon curscives the 
burden involved in rensding the record we conclude that ne 
substantial reason cxiste for setting aside the finding and 
judgment of the tris2 court. 

J Pron 1893 to 16607 plaintiff in srror conducted 2 
grocery business in connection elth which he rade dally pure 
chaees of bread from defendant in ¢rror, who, either in persen 
or vy his servant, delivered the sams to plaintiff in error 
at hie place of business, The maaner of keeping the account 
between the partiea was somewiat orude, Plaintiff in error 
wa8 provided vith « book to which defendant in error and his 


servant had accesa, eiercin vas written, by the person aoking 
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the delivery, the ameunt of bread Jelivyorad om the ;riee 
thereof, und also the paymente wade therefor by plaintiff in 
OYror Upon accounts fhe book waa not eroduond at the ¢rdal 
and thore ia ne gatinfaotery evidence tending to show shat 
became of it. In the neual course of bucinesa the book cas 
retained by pluinsiff in aryvor, Thiet thers waa so balance 
due defemiant in exror ehen the porticea evarved doing business 
in 1697 in scosmeded by plaintiff in error. Proof of ferad 
by defendant in error tenie to shor fhakh the amount ef eada 
bslance due him wae $360.65, Plointiff is error is unable 
to atate the amount of such belenca, From dune 25, 190%, 
to duly 2%, 21908, plaintif? in orror mode seven reymentsa of 
$10 each to apply upen tha bolones due defendant in Herory 
amd a further payment of 345,30 wae sade by plaintiff in erroy 
af he teatified, on duly 8, 19004, Defaeniant dm error toatie 
fhoe thet asid payment of 045,30 wia made on July UM, 1907, 
The date upon the reeeipt given for such payment appears to 
have been changod, Tt 4s soncedad that the payment of £45.30 
wan the iaat payment made by plaintiff’ in error and in view 
ef the fact that tea paynonte of 816 mock wore meade by hin 
in May and July, 1905, we think the trisi court waa warranted 
in conaluding that the payment of $45,390 waa made in LSCT, 
a® oledmed by defendant in crror, 

it is ela ieed wy plaintiff in error tuat at the time 
he made the paysent of §45,56, the amount of tha balance cue 
defeniant in orror wan a matter of dispute betwoen the parties, 
ans thet guid paynent waa sade and reacived ss in fuli settiee 
pant, of the claim which waa then in dlepute, Tho payment wae 
meade by @ cheok of the Tliknecin Steel Goxpanr, which plointif? 
in error bad acquired frow the original payan, and was the 
only availiable fund which plaintiff in orror had on his carson 


shen demand for payment waa mide by defendant in enna’ San 
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reoeirt tien giver by doteniant in error warm upon naoount 
aml nob in full eettionent, as in claimed by plaiwtizl’ ta 
OTYGL, whe offera no explanation #ny the regeig$ was not 
made to conform to the faet as clisimad by hime 

We perceive no urror in the revord and the Juipment 


io affirmed. 
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JOH F, DEVINE, Acuinistrator of 

the Eeteate of AURA 5, KEDWAR, 

Beoasndd, APPUAL FROM 
AUFERION COURT, 


OOK COUNTY, 


OO T 

‘a, . i] as Feat aa 2 A ® ie 9 3 
ER, PAPSIDING JUSTICE BAUME 

DELIVIRED THE OF INION OF THE COURT, 


| sopellee, 
Whe j 


JOSEPH Cy FICKLIA et al. 
4 Appe SEVEN g | 


Thie ie a mit by arpelies againet appellanta te 
recover damages for the death from trphedd favor of Anna 
¥eenan, aged 14 youre, slicged to have baen caused by the 
negiilgones of appelleante, wherein a ty4o2 in the Superior 
Court recuited in « veriiet end gudament against appeliante 
for $400. 

The oeuee vee eubmitted to the jury upon the firet, 
second, third anc seventh counte of the declaration, 

“the firet count aiegee thet on Auguat 17, 101G, 
umd prior therete, the sppedlante wore the owners «nd srente 
ef and rere im poesession «nd contre? of » lot improved «ith 
a traestory frame building known of marker S258 Aberdeen otra, 
Shicage, Tilinoie; thet crpelleets intertate resided in ona 
of the fists with her porente se ene ef the family, ehiie 
other spartwente were coouphed by other tonante; that tre 
lavaterics or eatereclosate for the Joint una of the tenants 
vere on the ground sdjcining the rear rart of oeid budiding; 
thaf at or near te ead Building was e certain garden or vegoe 
tabs potch in whish wore crowing different kinde of veretables 
jointly ueed by ant eupplying food ond nouricheent to sndd 
tenanta; thot the appelilante negiiscently allowed the satore 
Gleeste te beceme and remein in an unsenitary ceniition sad 
allowed the pipes, drains cml sescrs te become and remain in 


an Gld, orn cut and rotten ant broken condition, thoraby 
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@ausing sewerage ami fooal matter to ieak from sald iavatories 
in the ground andi clone to asia vegetable pateh, which jeakage 
wad liable to infest said vegetables ith disease, was dane 
gavous to the health and livea of parsons gating seid vagetebles 
and inhabiting said aparteents ani aenstituted a muisanee there; 
that appeliantea bad oy shoulil have bad notice thereat; that 
@aid vegetable pateh «ad «round becama infected with a gorm 

ef infeetious disesnse Knoen as typaoid Cevary ami that appede 
Ilee*a intestate while exereising ordinegy care for hex own 
eafety ani welfare, ate of said vegetables snd contrasted 

said infeetioue dieease, xnosn aa typhoid faver, which resulted 
in her death. 

The second count is aubetentialily like the firet 
with the additional sliesation thet the cencitiens therein 
wenticned existed srior fe ths renting of seid prenisea by 
the parenta of the aeseused, and vere known to appelianta 
ang unknown to the deceased. 

The third count charges a violation by sppellente 
of the provivions of Saction 1001, antitlied "Leasing Unasnle 
tary Bulldinga,® ani aleo Section 1085, catitled “Unesnitary 
Building ~ Buicanes,*® of Aarticia VII af the Mumicipal Cada, 
ey 2) the seventh count choree® a violation by erpelianta ef 
Seetion 1225 of said Hugicipal Code, entitled ®Adaqinte 
Vater=-Closacte « Gases"; ani wash of asid third ond aeventh 
eounte alleges that appellee's intestate ventracted aaid 
diacane of typhoid fever by cating said vegetables «hich ecre 
infected with the corms of said diseace. 

The svidenge clearly establishes the follewing facte: 
That the plumbing in the water clossta, provided by opps ilante 
for the use of the tenante in the bullding «aa permitted te 
become and te remain out of repaiz, thet sy reacon thereof 


gaid water cleseta vere in on wnesnitary and filthy conditions 
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that feeal aatter ever ran 4aid closets inte the bascnent of 
the tonenente armi upon the email traet of ground adjoining, 
in which vogetabica were cultivated and crewnjg Shet the 


father of appeline'ts nai ehide idvinag in the buiiding, 





contracted typhoid fever and that he used one GF anid watore 


Gloseta, while be wae 111 sith sais diseusea; thet short’ 
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thereafter appellea'’s intactate ate some of said vegetablea, 
foliowing whieh, she contracted eaid disease ond died theree 
PROM. 

There ia no direct proof tending te sheer that the 
vegetables which vere crown in aaid traet of eraumd were 
infeoted with typhoid fever germa, neither is tiesre any direct 
proof tending te shor thet copeiieets intestate contrnoted 
typhoid fever from eating tati¢d vegetables, The evidence 
merely ahows taut foeul extter divacharged by a typhoid fever 
petient veunlly contcined the scrmm of said dineasa, that 
when such feeal watter in the sround cowea in centack with 
growing veretablesa, it ia peosible that any tyrboid fever 
germs in said fetal matter mey ledge upon ori aihere to said 
vegetables; thet « porson eating verstables ahich are thus 
infected #ith oald corse may thereby contract tyhheda fever. 
At leact twa presumptions, one based upon the other, mist 
nesoesenrily he indulged, to cerwilt « ravovery in thie case, 
Firat, that the wegetahies in quevtion were infected with 
typhoid fever cortim, and, seconds thet oppelieeta intestate 

' @ontracted typhoid fever us 2 result eof esting aatd vegetables. / 
Tt i@ a weld estublished rule of substantive law 
that a premweption sannst be based wren a preeweption, In 
other words, that * presusption of fact is not alent 4a legie 
tigate foundation for a secand presumption of fact®, Globe 
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to be inverrorated in the judement of this court. 





IDGKENT REVERSED 
WITH FINDTSO OF FACT, 


FIADING OF PACT: 


Woe find that the negligcenge aliesed in the ceclaras 
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ARNA MANER, 5 ae 
appe lise, ag BAL FROM 
Wee J SUPERIOR COURT, 
CHICAGO AAILeAYS COMPANY, } % COOK SOURTY, 


ra ae > F A pe 
WR, PRESIUIGG JUSTICE BAURE 


DELIVERED THY OPTION OF THE GOGRT. 


Appe thant . 


in thidsuit by appeiles against «ppéllant te ro~ 
eover damages for personal tiajuries, 2 trial in the iperior 
Court resulted in a verdict ani jwigment azninst appeiiant 
for 35,500. 

\-The evidence for appelise tended to ahow that at 
about 12 o'clock on the aisht of Maroh 24, 1811, she secane 
a paseonger ufone one of «apreliant*a soarthhound street cars, 
then being operated on Aebey street, “hersen aprellant maine 
tained dowble trachea un to a point a short distance acuth of 
Harrison atrest, at «nich point the double trecka sonverged 
inte a single track shich proesedad across Harrison «treet; 
tat the convergence af the tracks at the point indicated 
necescituted 4 aurve in the northbound track on Robey street, 
the radius of #hich curve wac about 76 feet; het appeiles 
and tee women she socompanied her purposed leaving the car 
when it storped at Narrieadén street te take 4 sxostbound car 
On anid atreset; that the conduetor cailed cut Farrison atreet 
before the car had reached the point cf sonvergence to the 
single track, ani aprellee thereupen left hor seat and salked 
to the rear platform for the purrsee of alighting frem the 
car shen it came to a stopy that the oar sae then running 
at a epeed of from 10 to 14 miles an hour, anc that it eas 
Tunning at that rate of speed shen 14 took the eritch on the 





j = curve at the suid point of convergence; that as the ear teck 
, the aritch and went on to the curve at aaid rate of speed, it 
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Gave such & gucidem Jolt or violent side motbion that appellee 
Was thrown theraby from tie platform of the ser upon the 
street payensat and injured, 
@udie the avidense Searing upon the sueatioa of 
the negligenss of appellant is cleasiy oonflicting, tae 
wercict of the Jury ween thet issue eae not unearranted, and 
in whew of arpelisnt's avowal thet it does net scontomt taat 
the verdict upon that icaue is slecrly aad #enifaetiy against 
the asight of the avidence, we diazisa tant question #ithcut 
further disquazion. 
The sabetartive grourds relied upon ny appellant 
SOF & Keverasi of the juignent ave, first, the refusal of the 
equrt te give to the jury the tesutyefiith instruction tone 
gered by appellant; «and, séowsi, that ike danagee awarded 
by the jury ars srosaly exteetives 
fhe rafueed inctrustion ie ae falicsas 
ou are instructed that “hile the jee permite the plaine 
tiff in the case te testify in her cen behalf, neverthelesa 
you have the riskt in waizhing her evidence, te determine 
how mach credence ia te be civen te it, and to take inte anne 
| sideration that she ie the pisintiff ané interested im the 
| result of the suit,* 
. It is conceded by argeliee that thie instruction ia 
| on acourate statenmmnt of tha law, but appellee insista that 
the refusal ef the instruction doca nat corstitete prejudicial 
erter, because the fifth iaetrection zivern at ber instance 
| auffieientiy informed the jury upen thit subjest,. 
The fifth instruction civen «t the instance of 
appelies ia ae follows: 
You are further instructed th<t you are the sole jiiges 
% the oredit te be ziven te the evidence of all witneéseas; 
smi in determining the weight you should athech te the testie 
i mony of amy witesea, you may take inte censiieration, the 
interest af euch sitnesa, if «ny, ae shown by the evidenee « 
| kie or her frankness apd cantor or lack of frankness ani sen- 
aor in testifying, hia or her intelligence, ar inck of in 


telligence, andi the opportunity of suck xitness of enowing 
the setters end thinge about «hich he er she testified - and 
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wa Se 
from ali such circumstances « as wGil «3 from the other isets 
end circumstances in evidanas, you should detercine the erecit 


You abcuid give te the testisony of each witnese® appacring wpon 
either side of tas aase,.* 


fhe refusal ty trial ecurts to sive instructions 
@tedlsr to the 25th inatruction Sere involved has seen nald 
auffielient grownd gor the reVertei of Judgments in casea where 
no other inctriuotion of like fmaeurt «a6 civen, 
SG, ve Boga, 165 Tiley 305; 
Beucherty, i760 Tile, 37%; 
811 Tile, 3 












5435 
156, the refusal to sive eaic iventy-fifth instroction sas 

heid ack to have been cured by the civing of waid fifth ine 
atruction, In 3su ues 154 Til, Ante, $21, 


ihe giving of said Fifth inetruction =26 heid to have eured 





the failure t6 sive said teantyefifth inetriction, The slichkt 
verlence in phraeesiogy of said fifth inatruetion smi of like 
iastructione imroived in the cases cited, xhich variance ia 
urged by arpeiiant as differentiating the instrustions, ie 

mot of aufficient significense to merit ecn«ideration. 

Tie interest of a witmeaa, ehich, by the fifth ine 
streotion the jury sore infersed they sight take inte con 
sicsration in Actermining ths «sicht they ehovwld attech te 
tke teetimony of such witnesa, must Se ssid te refer to the 
interest ef auch witeses in the result of tha suit, ami the 
were Fact that the instruction sentions other clasente procer 
to ba considered by the jury in detersining the esicht to be 
givan te the testimony of the several eitnessea, doea aot 
obscure the foree and effect of the interest of the ettnose 
&8 6h eiesent procer to be acnsiderod, I4 nuct have been 


manifeet te the jury thet «eppalles «s the plisintifZ in the 
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ow fw 
@uit, when she testified upon the trial, waa 4 vitneas whe 
bad « direst interest in the ra@eult of the suit, oni the jury 
sust necessarily A<cwe considered and acted uepen euch reference 


in the inetruction to the interest of 2 vitnees us reculisrly 
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applicsble to uppelies. There is vigemme in the record 
fending to show thet any reracu other 


@alied ae a witness had any interest iu the reselt of the 
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wait, ‘hile the tweontyefifth instreation teniered by acpele 
lant wight croperiy Saws buen zivem ta the jury, ve axe cine 
posed to hold thut the Fifth inetruetion as sufficient} 
of like issert sith the twentyefifta inetrostion te cure the 
failure to sive 48 istter instruction, 

Arpellant's insistence thet the dasagea avardcd by 


the jury are exeessive it wiquesticnshiy sustained by the 


_ Pecors, 


“appellee n& the time of ber injury exe 49 years of 
age, Gonsidering the evidence agst favorably for arpoclise, 
4% tenia t96 2b07 Shat ahe wae Benéeraed unconscicus oF tne 
faii for = vary short porimig that eke Gas gonveyed to the 
County Hospital on the sicht of her injury, «mi remaingd there 
until 20 otvleek ths following worndag, «han she wae teken 
to the Univeraity Hospital, shers she reasined ehout tao weeka; 
that ahe sustained superficial bruises on Aor Sraaeth, on the 
left aide of her head, on bor icft Bip ant her right kmews 
that ahe sustained 4 sore severe bruise about and sbove Aer 
left eye which developed a slicht acar above her eyez that 
her malar or cheek bone was Slichtiy depressed, or pocaisly 
fractured, «ith eome resulting injury te the facial nerves; 
that she develeped sone oymptoms of neurasthentia, hich ner 
own physicians «cre unable to teatify wan referable to the 
injuries sustained by her; that she suffered consi vershie 
pain, and hee had oceueional attacka of headache; that her 
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eight is samewhet impaired, but whether such impairecnt of 
her eight “as occaeicned by Ser injuries is met discicsed by 
the evidence; that one of her teeth waa Breken «ns @he had 
aiseharges cf offensive ratter from her naval pessagesa inte 
ber mouth; fiat she sas "4 fumb Peoeling® om the left side of 
her face, that she wae confined te sar home for three montis, 
@uring which time he “se unsble to de any howseworkj; that 
up to the time of the trial she Andi beam unable to de any 
washing or ironing. 

After tha accident «nd before the ‘rial arpeiice 
austained a ssvera semtal ami servows shock fsilesing tke 
sudaen desth of ser husband, ami the avicenee tende te #hor 
that at iesst seme of tas symotéee of shich she compicined 
#820 Goeasicnad By Kar “GrrORW anc sanee of bereavesent in 
Gompequence ef the c#ath ef har hemke le VO 

Kadle it does sot sppear thst the gury sere actucted 
by prejudice, paanion or sone imcrarer sctive in fixing tse 
amount of damages 2% $5,506, it ia acparent from the evidense 
thet ths damages awarded ars in eazcess of fuli compensation 
tO appellees fer the injuries sustained by ner, ani thie ia 
all that fa requisite te infiwence the court te interfere with 
the vordict of the jury in fast reepesct, 

if #ithin ten cays from the filing of thie epinicn 
appellee will remit 32,506 free tae jucgment, the juwicaeat 
will be affiresd for $3,000, otherzias the juigzent «111 be 
reversed and the cause resankied. 

APFIRRED IF SERITTITUR FILED 
FOR $2,800; GTHLRSISE AEVERSED AnD 
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In a suit broucht by defendant in error against 
PladntifZ in error to recover compensation for lagal asrvices, 
$rial an tha Bunteipal Sourt resulted in a fainting and 

judgwent sagainat plaintif?’ in arror fer 7550, Ths ata 
contention of pleintiff in error ia that the findings of the 
triad aourt was against the manifest waicht of the evidenss 
upon the isque whether or not the asrvieea xsenjerad by defen= 
dand in erver 2070 as cenierved 2% 2452 instance ami request 
ef plain ifs in orror, 

tne evidence dissloaga that J, Ly Boarml, a brother 
of plaiztiff in error, %a5 at one tine the caner of a consider- 
able miamber of shores of the aapital ateok of the Amerioan 
Can: G60, “il of whioh he had in fact sel4 and tranaferred to 
Other parties, buf that certificates for 200 sherea af asada 
mteck had never been tranafarved upon the books of the company, 
amd, therefore, atill apresred on anid books as balonging to 
him; that ocotinmuing te receive notices from eid somoany 
relative to ite affairs, said Bosrd compluded that he had net 
#914 211 of the shares of atook formerly corned ty him, ond 
that he was at4]1 the ovner of 200 chares, the oortificates 
for which were aither lost or destroyed by fire; thot ceting, 
presumably in qcod faith on thet belief, he entered inte sone 
arrangement with his formar wife, Pra, Povie, whereby she 


Glaimed to have acquired some intereat, the precise nature 
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woe 
of which fe not disclosed, in said shares of atock, ami said 
Board also assigned said ahorves of stovk te plisintiff in error 
ais aeourity far a doan of 34060; that ons Garrison, sho roomed 
at the home of Mea, Howle, «28 informed oy hor OF Asay interest 
kn vai anereaa of stock, ani tiit tha gertifiaate for anid 
aAAFeS HAG Gro Agaheayad By Clesy She aus tag sand ied 
him wlth eeferends fo tne peopriety of taxdag acine atepa fe 
produre the iadusnde by tne corporation of other certificates 
in iieu of these su posed fa have seen deakroyed ty fire; 


*, 


thai ana then propotad te darvi@en that ane woudl give hip 


“~ 


SOQ, &f he gould procure such other gertifiaates to be 
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isaued, and gauid affuct a taeda of the snares; foot after 


“% 


Rare OF 


ak 


Sune gCurresporiened with Diag od the corporathlon, 

ani before he was tuformed tast plainiiff in error hel’ an 
aecigament of the shares of stocks Garrieon laterviewed Je«9 
fendant in wrror @eiuiive tu tue eubjett, are. sought the ade 
vive of defeudant in srror rceogaraing the proper procedure to 
be acerted in wroguring the leowsance of new certificates 
that shortly thereafter, when Garrison om defendant an exror 
eecertained that pleintaiff in error held an sselegnment of the 
whares of atooh, the latter was oulied into conference and 
ihe whoie situation was thireughiy cigeussed; that defendant 
in crror, after ah fxnmination of the sutheritiaa dearling 
upon the question, adiviawi pisinta?y in ereor thot «a precesde 
ing in equity wight croperig oe iseatituted in Gook County te 
sompel the gorroration te ineve to plaintiff in error nes 
certificates of etook, tat cefeniant in error waa not then 
advised that the aasignment to plaintiff in error wan held 
Berely aw ooliateral security for a lesan to hie brother, tut 
agoumed that pisintiff in error ene the actual o-ner of the 
shares of ateck; that thereafter, wits the authority and 


approval of plaintiff in error, tefaniant in error prepared 
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and flied in the Superior Couxt a Bill in equity, wherein 
plaintiff in errog waa made compisinent and the Awerican Cs. 
Co, ani J. L, Board sere made dafeniants, to compéa the is@ue 
ance of certificates for anid ehares of stesk te plaintiff in 
error; that plaintiff in error then peid to defendant in 
error $36 to govar the preliminary costa of the praceading; 
that thereafter dafemiant in error ovtersd into negotiatione 
with the attorney of record for ths American Can, COe, "hich 
| negotiations gulainated in the ateption of » plan which waa 
aatiafastory to pisintiff in error and the Amsriosn Can Coe, 
ati shich (Involved the filing by Ustendant in error for 
pledntiffg in error of as petition in the Qircult Court of 
Hudsoa County, Sew Jorasy, uncer the lava of which atate the 
eorporation wat organised, ta effect the asme purpese agucht 
to be affected by the bill an equity fiied in the Superior 
| Court of Cook County; that during the venieney of these 
| progeedinga fre quant conleremes were hed hetween defendant 
| in error snd plaintiff? in arvor, in shieh pisintiff in error 
| aaa Tully informed rsgerding the various steps taken, and 
| wherein he porticipateda; that during the rendenay oF anid 
prooending in Baw Jereoy, ani before any final ordar or dacree 
wae ontordd, the true ovnera ani holders of the twas certificates 
ef atech, ach for 166 sioree of the capital stook of the 
| American Can, Coe, $6 whom J, Le Bourd hac nold ent assigned 
@aid oertificates, sppiled to aaid soarporation to have osid 
esrtifiecates properly traneferred to tham upon the bogks af 
said corporation; that upon the dissiomae te the parties 
of the true fucte, the prooetdinga heretefore mentioned noe 
easarily Pinsliy toreinoted unsnoertssfully, 
There is evidence tenting t¢ ahon that eaome tine 


prior to the transactions hera invelved J, L. Board had berm 


iy) 


adjudged a bankrupt, and that the desisicn te institute the 
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proceedings in the name of piaintif? in error sae infinenced 
in part by that fact. It is, toverer, eprearent from the 
evidences that when it wae ascertained thet plointiff in error 
held an aseigneent of the shares of ateek from his brother, 
4% was recognised by all sonserned, that the rroveedings 
@Ghowid properly be instituted in ths nowe of plaintiff in 
error, The comluot of phointiff in error in adwiging with 
defendant in error vith reference to every stap that was 
taken in the progesdinga, and in advaating the money necessary 
{o pay the prediminary coote, ia inconsistent with the posie 
tion now assumed by pisintiff in error that he wom merely acte 
ing for other parties ami not on his owen behol?, «hen hoe availed 
himself of the eerviesa of defeniant in error, here is sone 
evidence tomilng te shor that in the event of the favorable 
outcome of the proceedings instituted by pledntiff in errer 
it eae unierrtood that the righte smi intereate of the other 
parties in the shauree af stuok woulda be adjueted with them by 
plaintiff in error, 

Defeniant in srror testified that in one of the 
interviews ;eserding tie methed ef preendiure to be adopted 
pisintiffg in error proposed thet defendant in errer teke the 
euit upen « contingent foe emi thet he, defemiant in error, 
refused to do aGe Flnintiff in errer denies that he meade 
any such proposition te defeniani in errey with reference te 
the latter*a feoa, but edimite that seething ras suid by wite 
nees with reference to the propriety of defendant im «error 
: contingentiy edvarging the amount neweasary te cover the 
expense of ao trip te New Yark wT Ben Joreey. 

Upon a oureful consideration ef .11 the evideme 
bearing upen the centuot of the rarties relative to the tran 
Gactiona inyveived we are upeble te any that the finding of 
the triad court wae unwarranted, 
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Evidence of conversations beteean plaintiff in 
exroy ani Bagrisen out of the presenee and beortng of defene 
dant in error wae incompetent and eas properly ese lied, 

The juigeont of the Kunioipsl Gowrt da ofvirmed, 








sudgeent Affirmed, 
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My A, AIKAN, 


Defonmiant in Error, EAROR TO 
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DELIV REG THE OPINION | sP THE COURT. 
ime ault instituted in the Hiumieirai Court by 
defendant im errer aguinet pluintiff ia arres to reoover Fa00 
aS Coumiasion for : ences in effeeting the axchange ef care 
tain real eatete @pivintaft ih eryor oni one, Goddateing & 
tgial by the oourt regulted in a finding ond julgaent acainet 
plaintiff @a error for the amount sicimad, There is ne 
appearance in thie acurt by dofandant in error. 
ae “uB coneaded upon the triad in the sourt below 

that defendant in error st the time of tie transaction here 
favolved had sot rrogured a license to enugaze in the business 
or aot in the eapacity cf « broker, within the oity of Chicago, 
ag provided in paragrarh 102, Chanter XV ef tha Municipal Cade, 

As grounda for the reversal of aki judgment, 1% is 
urged; Tlret, that the evidence shave that defamian’s in error 
was engaged in the buainees of a read estate broker shen he 
Sonsusma ted the. transection im question, amd, secormd, tiat the 
evisiemme shown thet defendant in error witheut the knowledge 
ami gonaent of plaintiff in error acted as the egant of both 


partion in eaid transactions 





Cites Ghiie BO. LBIOS, 
Opinion filed Pebrusry 3, 1913, it wae held that parsgreapa 1692, 
above referred to, of the Mumicipsl Code, applied only to pare 
sone engaged in the business of brokerage as an ccoupation or 


¥ooation, ami not to thoee whe may have performed sush service 
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in an isolated La hares 


It wae admitted by Sefencant is errer that be bad 
agted in the dapseity of 4 real setete troker in comneation 
with the firm of 3, Le Rose 4&2 Se, wntil Farch, 19338, The 
tranesotion bare invcived wae not coneummated by the exocuthion 
of a written santrast oetween the purties until duig oC, 1913, 
wut defendant in arror teatified that he waa firet eonculited 
by plainsiff in error «ith referance to the clesetition of 
bie property in arch, 1015, Witnasees coiled by piaiatiff 
in error testified tiat during the tine following Yorohy 19%, 
ond while defentant in error eas Aerotiating fer the aele 
or exchange of tha property of plaintiff in error, he repree 
sented hiseelf as being angsged in the rack aatcte busines, 
mh thet he then had ami distributed hia tusiness oarde vharee 
om he designated hia business se "heal Fetate, Loans aad Ine 
surance"; that defemiant ta srror equsht to effect an exchange 
of the property of plaintiff in error for other properticsa 
located on Taylor street ami Ogden avenue, Defermiant in error 
@ented thet he had been encaged in the bucineae of « real 
ehtate broker since Uorah, 1915, or that he had represented 
hiseeif es « rasl satste agent or that he Aud any nieiness 
eards whereen he deaizasted hirwelf a¢ a res] estate agent, 
but he did not deny that he hack sought to effeot an exchange 
Of the property oened by plaintiff in error for preperty 
Gther than that owned by Coldetoins we 

Upon the isaue 2a tc whether er not defendant in 
error wan engaged in the bucinere of a real eatete broker, 
the finding of the trial court is ageinet the manifest weight 
of the evicgenpe amt can not be suctained, Ye are fuily 
pereuaied from the evisience thet defendant in error wae in 


fact engeged in exid bucinese of the time of the troneeesion 


in question, ami that said tranesetion wae not uerely an 
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isolated net on hic port. DHefeniant in orror, not heaving pree 
cared a ifcenme ao revuired by csrnerorh Lf2 of the FPunicig¢al 
Code, it feliows that he wan not entitled ta reeaive cr recover 
a avemiasion for hie services in «ffeeting an exchange of the 
properties iavolived in tie transaction in yuentions 
In view of the conplusion errived at with, reference 
to the firat ground urged for © reveracl of the padmment, it 
ia not necasaary te soneidcer on?’ determing the other cusation 
reised by plointiff in error. 
The jucament of the Municipes1] Court ia reveraed 
with a finding of facte to be incorrerated in thea Judsment 
in thie court. 
SUSCENT AEVERSED PITH FIRDING OF FACT, 
FINDIEG OF FACT: 
fe first thet at the time defendant in error effected 
&h exohanve of the properties betyoen plaintiff in error and 
ene, Geldetein, for which eerviee he seeke to recover o Cote 
miesion in this eult, he wa® enyeoged in the business of 4 
real estate preter in the Sey of Chigare, and thet he bad 
not then obtained « ligonee from the Bunicival suthorities 
of said sity, suthoricing him to enease in said bueiness, 


at is required by porogreaph 16°, Gherpter XV, of the Kunicipal 


| Gove of the City of Ghicage; that said paragraph of said 


Municipal Code provides as fellows: "Et shall be unlewful for 
any yereon or gorroration to ongage in the bucinesa, of aot 

in the cupacity of « broker, within th: Gity, without first 
obtaining a licensa therefor, Arplication fer such license 
sholl be meade in writing te the Mayor, ani upon poyment te 

the City Collector of the sum of 925,00, « licenwe ehuji be 
icawed to the applieaant by the City Clerk,  Guoh arplication 
shail state the newe of the persen or aerporatioky oni the 
legation ef the place or pleeesa of business for which said 
license 1a desired,* 
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H. ¥, SISSOF, doing busine@e ae 
H. ®, SISSON & CO., 
Piaintiff in Error, 






Error to 
VS. Municipai Court 
of Chicago. 
I. V. WHITING, Adwinietrator of é 
Eutate of CHARLES BHITING, De- é 


§ ff 
Defendant in frfor. 


fa 
y 
at 


) 

) 

| 

) 

eeased, i , 


. af 
4 Pe 
*, 
A 
% 


WR. PRESIDING JUSTICH# BARHES PALIVERED TEE OPINION OF THE COURT. 


The claim of plaintiff below (plaintiff in errer hers} 
wae for comuiesione as 4 r¢al estate broker in bringing about an 
exchange of properties between Charies Whiting, dacsased, and one 
Hecht, and waa presented upon the theory of either ag eapras6 oF 
implied contract, The case was heard by the court without a jury, 
and the court held that there wae no avidences offered or received 
tending to show plaintiff's right to recover. Thera wae no proof of 
an express Sgreement and se agree with the conclusion of ths triad 
judge that the evidance doas not justify the inference of eitser 
@N express or implied agreement. 

V Whi ting having died during the pendency of the suit, 
the court was deprived of the benefit ef either his or Siescn's 
vereione of any personal interviews or arrangeamente they may have 
had in connection with the deal on which the letter claima conmmite 
elone. 

Piasintiff's proof consisted of (1) correspondence be- 
tween the partise relative to a ecrevicus tranesction had prier to 
the negotiations in gueetion, (4) proof ae to the tine when Fhiting 
and Recht listed their réspeetive properties with plaintiff, and 
(3) the teatimony of Hecht ae to certain converastione with Whiting 


ip the nature of admiselons. 
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By euch Gorréspondence pleintiff eoucht te show that 
®Whiting paid him & commission on tha previous transsetion and knew 
ef Sisson's cuetom to cherve commiesions to ooth parties in euch a 
transaction. Defendant in error urges that such correspondence 
wae not only irrelevant, but that it showed that Whiting disputed 
fieeon'e right to a comviasicn on seid pravioue traneaetion and that 
he never paid him one. He sleo urges that whatever it mey show ae 
to Eleson's oueton to chercs double commiesions in suck transactions, 
disposed to sgre¢ with defendant in error in both of theas contane 
tions, and think auch corraspondence should be dleregarded in dae 
termining whether or not there vse proof of any agreénent between 


* 


the parties @e to the transaction in question, . 

Ag to evidence rsiating to the lieting, aoecalied, of 
the properties of Bhiting and Hecht with claintiff, the teetimony 
ie very indefinite. If we are to understand by the term "lieting’® 
the placing of the preparty with Sivsaon se an agent, ¥e, neverthee 
igse, have no direct evidence as to the teras upon or the purpose 
for which Whiting's property wae listed, Rusesil, Siseon's ome 
Ployes, esid he noted Yhiting's property om a card about December 
20, 1908, Heeht said he ilsted hie property for exchange with 
Sisson about February 1, 1910, But @ letter in evidence from 
Whiting to Sisson, dated Dscamber 9, 1999, clearly indicates that the 
exchange of eaid properties was the subject of consideration before 
that time. The letter purports to be a raply to ao istter from 
Sisson relating to such propertize and, being received during the 
negotiations on which plaintiff ciaiae commissions, wae relevant 
to the iseues. But neither said letter ner any other evidence in- 
dicates what were the pracise réelatione between the parties to thse 
transaction in question, either before or subsequent to that tine,e 
whether Giseon waa acting as acant for Hecht or for Whiting, or ss 


@ broker merely to bring them together, The letter te consistent 


1 with any one of these relations. Yrile Rusesll testified that 
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he liated Whiting’. property, he stated that be did po on informa 
tion obtaingd from Eleeon, and thst he heard no converention hee 
tween tie latter aaa Khiting, The teatimony, therefora, with regard 
to the listing of the property hea littis, if ony, probative value, 
and there is no other evidence that disclosee what were the contracte 
wal relations betwaen Whiting and Sisson, 

The only other rsievant evidenes vearing con the subjsct 
was the conver@ation with Whiting teetified to by Recht. He teetie 
fied that in the eourse of negotiations Whiting offered him three 
houses and that when Hecht eaid he wanted four, Whiting repiied, "I 
aw going to turn tie other one over to Mr. Siseen sc his commiesion," 
and that Siseon then laughed and suid he 441d not want reei estate 
but would bave to have cash for his commisesion, ant thet when the 
deal wae closed, Bhiting said te —_ *I will have to pay 5% cou 
mission on my en? of this deui.*\/ut #9 do not regard these exe 
prewsions, standing slons, sufficisnt to gatablieh an agresrent be-= 
tween the partiss to pay conmeiseione. But if it were othervies, ine 
aemuch as Hecht peid Sicson commiseions on the dsal, it dose not fol 
tow, without other competent proof ea to their ralationa, that 
Siason had the right to collect commissions from both parties, or 
that Whiting so umieretood. In the abeencs of affirmative svidence 
from which the natures of the relations of tha partise may be properly 
inferred, which cannot be eupplied by presumption, it cannot be see 
Buned that they were auch as t warrant colleeting commieslone from 
both parties, which ooh ee dons without Yhiting's concent if Sieson 
Was called upon to exerciss any judgment or discretion in the transe 
action, 

Yhile, se urged by plaintiff in error, a broker may 
Coliset commissions frow both parties to s real eetete transaction, 
Where he is not called upon to exercise bis judgement or discretion 
and ie euployed merely to find « purchaser upon terme fixed by his 


@mployer and to bring the parties together on auch teres, yet, in 
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the absence of proof da the record to diseclowee the natures of the 
agrevsent or character of the relation between Sieson and Shiting, 
there ig no room fur the applicntion of euch prinoipie. 
Dierégording, a8 *e must, tha correspondence relating 
to the previous traneaction, as bsving no legitimate tendency te 
@stebiieh what wes the agreement or underetanding between the pare 
tige, and disresarding alao the entire Corresooniencs gubseéquent to 
the negotiations in yisetion, ss wleintiff in error contends must be 
Sone, “@ find nothing left in the record from which it may be defie 
Ritely determined whet was the nature of the agreement between the 
pertiss to this transaction or from which a contract to pay Cone 
@iscions will be luoplied, 
In visw of what ve bsve already agid, it le unneesssary 
to congidser plaintiff's objections te the correspondence referred 
to subssquent to negotiations between the partise to the deal, Had 
they been sustained, the sume conelueion would feliocw, Wa think 
the judgment should be affirmed. 
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NUNZIOQ RUSSO, 
Ve. Binise 


IGNATIA RUSEO, 


sere - 


froe 
Circuit Court, 


/ Cook County. 
3 Crose-bill. 
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NUNZIO RUSSO. 


UR. PRESIDING JUSTICE BARHES DELIVERED THE OPINION OF THE COURT, 
(Tha question preeagnted on this arcesl ie whether the 
evidence supports @ decrge for separete maintenance heard Gh ape 
pellee's eresa-bill. 
The original bill wae diewiesed on complainant's own 
~ motion. It wae filed July 10, 1911, and chargad desertion for two 
years, The crose-bili #268 Filed July 25, 1vll, snd charged desere - 
tion on July Sth, adulterous practices, and, ee 4 raevult thereof, — 
communication to her of a venerssl disease, 
¥hen the hearing closed (Hey 32, 1415) the chencelior 
mede an oral etatement of his conclusions to the effect that neither 
—the charge of adultery nor the communication or existence of such 
_diseasg/ established, but added, "at the eame tine, I think he is 
blawmable for uncesrmoniously leaving her 4nd heaving nothing more to 
do #ith her. Under tha circumstances she hed nothing to go but go 
home to father and mother; and she did it, swe that I think that 
she is living apart from her husband without her fault, and, there- 
fors, thors is nothing to do but for the court to make an allowance 
to her for her evpport and care." At the conclugion of the court's 
rewarks, a discussion having arisen se to an immediate provigion for 


the wife, and, tha parties having evinesd s dispoeition to meks an 


\ amicable arrangement therefor, the court rewarked, “I will not enter 
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do." The deors¢ in quaetion wae entered July 3, 1914.1 The racerd 
dees not disclog# wheat, if anything, wan done fn the wenntins, but 
there ie nothing to indicate abandonment of tha progesdings or lose 
of jurisdiction, 

Whatever view tha court acy have taken av to the suf 
ficiency of the evidence reisating to aduitery, yet, leaving thet 
out of congideration, thers wae other evidence to support the: 
court's conclusion that the esparation wae brought about by une 


justifiable conduct of the husband and without fault of the wifs, 


'henes the decres la weii founded even though 14 dove not contain 


findings of the epecific facta upon which the conclusion ae to such 
ultimate facts is based, the svidenes of such eapecific facta having 
been duly presesrved in tha certificate of avidencs, fe ehaii, 
thersfors, allude cnly to the other avidenes referred to, showing 
that the separation exiating at the tims of filing the croasebili 


Was oogasioned through the hudband's and not the wife's fauit, 


ee 


ee 


<The parties lived with the husband's perente from the 
time of their marriage in June, 1966, until the latter part of May, 
1909, when she went to her perents in Iowa for s wielt and partiy 
on account of an ijilnesse for which she had been receiving wadicald 
treatwent. Both parties testified that they had no domeatic dife 
ferences prior to that time. She continued to receive treatment in 
Iowa, and wrote to her husband about it an¢ aaxed for money to pay 
Qoctor’s bille and current expenses. In her letters written ehorte 
ly after arrival in Iowa, e¢bhs referea to her returning to Chicsego 
and requests her husband to gat roome for housakeeping, saying in 
ons of them, "I 45 not cure how cheap it is. Anything thet you can 
put up with, I can, juet eo wa can be aione." The lettsrea clesrly 
indicate a desire that they should iiva terether and eleeshere than 
with hie purente. On August 6, i900, he sdviseed her by letter that 


he did not want anything sore to do #ith her, saying, "I mean by 
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this that from today on I “ill teke lsgai etepea to free nyselif 
from you. You may be #0 cavised ae to regulate yourgelf." he ape 
peare to have answered the letter iemadiately, and, ina letter of 
Auguet 30, 1808, wrote: "I do net underatand why you do not write 
to m¢," and again reguesate hie to ieok fer reors, saying, "I aw 
willing to go anythers thai we can live ty ourssivese GO ae not to 
heave any future troubles or difficulties, end shan *e are awvay fro 
both your and my people there can te no trouble arising * * * Ke 
will be the onese to either enjoy or suffer the results and not any 


body sles." fheea letters fairly represent her attitude toward 


" bim up to their final agperstion. Fut in a brief reply, Septenber 


let, he again teile her, "I will not have anything more to do with 
you." There ia ne thing in the recerad that aesme to warrant any 
such attitude on ‘ise part. 

The following month she aams to Chicago ani filed a 
bill for separate maintenonce and an aecountiag which was dismissed 


upon stipulation of the perties after s reconciliation betreen them 


May 31, 1911, from which time they lived and cohsbited together in 


— 


@ email flat,sescurad by hin on Raleted street, until July 6, 1ivii, 


whea they fiaally s¢parated, Complainant's fathar teatifiedt that 


when the reconciliation took place, hie son agresd to furnish the 


house on Haleted etreet anc live with hie ifs, Hie financial cire 


. Cumstances do net & pear to haves eubesquentiy changed. 


The evidence on neither side pertaining to events imme- 
Qistely preceding separation ia ca sxplieit or futi es 4t might 
have been, She testified, however, that shen her huebend came hows 
Svenings to the fiat he 4id not epenk to her, and after mapper vent 
out and @id not return until late in the evening; that he never 
aeked her to go out; that he said he went to his perente but would 
not taks her along, ¢iving no reavon therefor, that shen he finally 
left her it wse without notice of his intentions; that he ieft her 


seying he wae goings to Detroit, thet she waited for days to hear 
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from him, and got her flret communication in & metics that he had 
—brought a divorce suit; that she *aited at the fiat for @ week or 
two until her mother came for her. His testimony woe te the effect 
that he sant back to his father's houses becauee he could not af ferd 
— to keep up the fiat and thet vhe would not ro back there, In justia 
fication of that pegition, he enid thet the rent eae $30 a aonth, 
that hs gave her $6 a weak, paid the grocery billie (how much does 
not appear), und was getting fif a week salary. But hs gave ao 
other detaile ase ta hie inabiiity te support her end no other exe 
plomation for leaving her. He sSmittsd that he went to Detroit 
when be isft her, on buelnece sa be claimed, and that when he ree 
turned, he did not go to the fiat but communicated with her only by 
Ea. 
telephone, 
Hie testimony se to the rasl ground for leaving her 
ie meager and not convincing, sepecially im the light of hie préee 
vious conduct. Hiz eaplunation of the facts pertaining to the sepe 
aration and the manner of it, taken into consideration with bie sube 
eeyuent attitude, wen not such ce to induces belief that he gave the 
true reacon for iseving her. Apperentiy witheut euggretion of a 
“separation cr divorce or even diecussion over the eubject of their 
leeving the flat, he left her without notice of Bis Intention end 


a fer daye later filed a bill for divorce cherging her with deesre 


; tion for tro yenre, in epite of their reconciliation and subssquent 


living together, and faleely charged that euch desertion tock place 
May #2, 1209, for he himself testified that ehe went away at that 
time for her ueveal vacation with hor parents, that there wae no 
quarre] between them and that he expeeted her to return in due este 
gon. Besides it appears that she srote him almogt immediately 
after her departure to Iowa requeeting him to ret rocme eo they 
could live alone, and that it wae he and not she, ne shown by his 
two istters aforesaid, that svinced a purpose to sever their ree 


lations. 
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The injueticse of inatituting « auit for divorce on 
—fsiee chargsa, and the circumstances under which and in which he 
isft her, are not compatible with blamelesa conduct on hie part; 
anc in our opinion, euch injustice ie aggravated by bis seemingly 
unfounded anever to the crogsebili, charging, *ithout epscificae 
A4ions or sttempt to prove, that ehé@ viifuiiy and frequently dise 
~regerced her sarriace vows and ebligetione. Thess watters were 
not ceicuiated to invits credence in his explanation for isaving 
hie wife, or acceptance of hiv version thereef inetead of here, 
;We think tasre wae eufficient evidence to ehow thet the separation 
‘was Without ber fault and in consequence of hia. 
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TOK KILOVAS, ) 
Defendant in Error, ) & 
Brror to 
WG. Pa Wunicipsl Court 
; ) - of Chicags. 
NICK KILOVac, ) 2 
Plafptifrf in Error. )¥ 
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KF. PRESIDING JUSTICE BEPNZES PELIVERED THE OPINION OF THE COURT. 


Tom Kiloves brought auit againet Nick Kilovas fer a 
‘mom of £180 claimad to be dua as sages and as aecertained upon 
am accounting tetwsen gbem October 13, 191i. Defendant admitted 
an accounting was had, tut claimed it was on Noveebsr 30, i9iil, and 
that another a8 had at & atiil ister date. Hie book of secount 
wea received in svidence to shos that the account se it etood Nove 
ember SUth, waa aasented to by plaintiffta putting hie algnaturs 
thereto, when it showed a baisnes in plisintiff'e favor of 945.73. 
Aftersards there wag charged to plaintiff $187.70, representing 
some unpaid accounts made in the ccurmss of hie smployment for which 
he seems to have been résponsitis, and for which he admitted hie 
iiabiiity, and which, with other oredite and debits ungusetioned, 
(__ changea the account to a balance againet him of $142.21, 
- The only question raised on the record is shether or 
‘ mot the finding and judgement of the court ere sesinet ths sanifest 
weight of the evidence. 

Be think ths iseues se framed #erge euch es te requirs 
ths court to determine from tha avidence hears on which aide of the 
\ eecount the balance lay, and that it could not be determined with 
cut sdequate proof of whether ssid accounts aggrerating $187.70, 

had keen collected by or for the defendant; end inasmuch as plains 
= tirt admitted his liability therefor, the burden of proving their 
collection or payment fell on him. Ke offered no proof on tie sube 


ject beyond hie mere assertion that they had baen collected. By 
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whom or when and whether peid ovar to defendant, he dig net state, 
Defendent denied they had been coliseted, The vartise owing ther 
Gid not testify, nor anyone gise, in relation therste. 

In that etsts of the record, it would be tlepessibie to 
say What were the facte, and, if there sers not other avidence to 
be had on ths subject, ee sould fasl compelied to diecuee more fully 
whether the judgment was not against the manifeet weight of the evie 
dence, and in that connection to consider another disputed item of 
$200, which pleintiff contended was paid in eash and should have 
| been credited to bin om the bovk, and which defendant claimed had 
mot been paid. It ekists only con the debit side of said account 
immediately over plaintiff's signature, but he centended, without 
Vary much positiveness, that it wae not on tha book #hen he placed 
his signature there. But,¢hatever may be the fect sith regard te 
said item, no balance can be etruck with any degrees of justices or 
‘ @xactnesee without more aduquate procf as to whether the sum of 
$187.70 in dispute wee collacted. There wae a geanifeat opportunity 
for mors evidence on that subject and for thet reagon we think there 
should be no final judgement without anothsr cprortunity for fur- 
Bishing it; hence, the judpaent will be reveread and the causes re- 
wanded for & nes trdal. 


REVERSED ART FEVAUDED. 
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KNIGHT LIGHT COMPANY, 
Appellee, 
Appeal from 
Superior Court, 
Cook County. 


V8. 


JESSE K, FARLEY and FARLEY CANDY 
COMPANY, a corporation, 


we  Oeeee 


Appellants. 


MR. PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT, 


This is an appeal from an interlocutory crder reetrain~ 
ing and enjoining appellant Farley, the -essor of certain premicss, 
from in anyway interfering with appellee's pescesesion and use there- 
of, and interfering with the furnishing of water, heat end electric 
light end power thereto. 

The order cverrules peneral and speciai Gerurrere by 


both appellees to the original bill, and purporte tezeeu cn bots 


ae ke 
—) 
val 


the original and an emended bill, and is directed epainst Ferley 


and hie agents. 


specifically nention the Farley Cancy Ceovipeny, & jodz 


_ 
C3 
me 


improper. The theory of both bills is that while therg wae no 
provision in the lease for furnishing erpelics with electricity 


for motor power, and the wgresment therefor was with seid company, 


the latter way under the direction and control of said Farlsy, ane, 
in fact, was merely his agent in the matter. Not only, therefore, 
ie the company affected by the order, end, being o party 


- soo 


ord, entitied, whether specifically mentioned in the order or not, 





to be befcre us on appeal (Weet Sice Forpital v. ftecl]g, 1e4 Ill. 


Anp. 534), but under the averrments supporting the theory of agency, 
it comes within the scope of the order, directed, es it is, agains 
Farley's agents. 


While the order purports to rect on both the original 









“ga 


and amended bill, it must stand, if at all, on the latter as it 
superseded the former, 

Appelles's contention is that conversations had te- 
twesn Farley and Knight, president of appellee, in July, September 
and November, 1914, and January 15, 1915, show an agreement to ex- 
tena the lease from January 31, 1915, the date of its expiration, 
to August 1, 1915. 

The material averments in the amended bill are that 
in the July conference Farlsy said appellee might remain in the 
leased premises until August, 1915, and until needed for his use, 
and that they agreed that the exact date need not be definitely 
determinsd at that time "but if eithsr of said parties changed his 
plans he would notify ths other thereof"; that in the September 
conference Knight consulted Farley as to the exact time when aprpel- 
lant would need and appellee should vacate tne premises, and, there- 
upon, Farley said he would not need ther until August, 1915, and 
might not for another year, "whereupon Knight stated that the come 
plainant would not vacate said premises before August, 1915," and 
Farley stated that he might be glad to have complainant remain un- 
til August, 1916; that in the November conversation Farley informed 
Knight "that there were no new developments in the matter and that 
the previous arrangement * * * still remained the same." It is 
furthsr alleged that on January 15, 1915, Knight informed Farley 
that complainant must know definitely the date "after August 1, 
1915," when he would expect complainant to vacate said prenisss, and 
that Farley said he would take the matter up with his sons and let 
him know what decision they came to. (The words "after August 1, 
1915," do not appear in the original bill.) It is further alleged 
that later in January, Farley notified Knight that he wished cou 
Plainant to vacate the premises on May lst following, and on Feb- 
ruary 8th served complainant with notice demanding immediats possess- 


ion. 
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The bill was filed March 2nd and the injunction order 
entered March 11th, 

he think the amended bill is plainly vulnerable to 
appellant's criticisus. If the July conversation constituted a 
parol agresmsnt for a lease to Ausust 1, 1915,=— one not to bé psre 
formed within ons year from the making thereof, it was oonoxious 
to our statutes of frauds, and at best showed a mere tentative are 
rangement expressly subject to a change of plan oy either party. 
The September conversation negatived the idea that any definite 
agreement had been entered into prior thereto, and lacks the materi- 
al elements of a binding agreement. The Neverber conversation 
showed no change in the situation and tended to show no definite 
agreement had been reached, and this construction is unquestion- 
ably confirmed by the later conversation of January 15th, especial- 
ly if the words, "after August 1, 1915," be omitted, as they were 
in the version of that conversation given in the original bill. 
They manifestly were intended to hark back to the September conver- 
sation and to raise the implication that an extension to August, 


1915, had been dsfinitely agreed upon, and that the only undecided 


hy 


matter was an extension of the period beyond thet time, But, i 
the previous conversations lacked the material elemente of a valid 
agreement, they are not aidsd by this sslf-serving asclaretion, which 
evidently did not embody Farley's understanding, for, within ea few 
daye, he served notice that he would want the premises on May ist. 

A suit to enjoin the breach of a contract sesks a nega- 
tive : : 
{Lspecific enforcement of that contract (Pomeroy's Equity Jurispruc- 

ence, Sec. 1541), and in this state is governed by the same rules 

as a suit to enforce a specific performance, (Ulrey v. Keith, 237 
Ill. 284.) Testing the alleged agreement by said rules, a court of 
squity will not enforce it, lacking as it is in certainty eno mutual— 
Ley. Presumably complainant stated the conversations relied upon 
as favorably as possible to its contention. A reading of then, 


however, impresses one not only that no definite arrangements were 


> 
rs 
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concluded, but that whatever they were, either party might terminats 
them eny time after the expiration of the written lease. The cases 
are numerous,- many of them being reviewed in the Ulrey case, suyr2,- 
where under euch conditions courts of equity will refuse to sntcrce 
the agresment or enjoin a breach of it. The July agreement, f£o= 
called, wae exrreesly subject to change of plans 
and.if we take the version of the January conversation, as stated 


1 


tnat 


in the origisel bill, the sare uncertain conditions existed at 
time, However, construing together the September and January con- 
versations in their most favorable light to epyreilee, they leck cere 
tainty and mutuality and faii to express an agresirent that sither 
perty could enforce against the other. Farley's statewent that “he 
would not need said premises until August, 1915," was not an aegres- 
ment to extend the isase to that tine, nor was Knight's statement 
that the "complainant woula not vacate said premises pefore August 
1, 1915," an agreement to remain therein on spe scific terms. Thess 
statements were not sufficiently explicit to constitutes a subnis- 
sion of definite terms by one party and acceptance of them by tae 
other. They contain no actual or mutual pron. rises, state no terme, 
donot explicitly or impliedly adopt the terms of the written lease, 
and do not express a definits or completes contract in any respect. 
If a contract is incomplete, uncertain or indefinite in its material 
terme it will not be specifically enforcesd in equity. (Pomeroy's 
Equity Jurisprudence, Vol. &, Sec. 764: ) 

There being no agreement shown for right to possession 
by appelise after the expiration of the written lease which can be 
enforced in a court of equity, it is needless to consider the 
“averments in thes bills relating to any inconvenience appellze mignat 
suffer from its undarstanding that there wag such ana 
is there room for application of the doctrine of estoopel invoked 
by appeiise, Either there was an agreement or not, and neither 


bill ssts up ons that is enforeibls in 2 court of equity. 


of 











JOHR F. DEVIEF, as aiminietrater® 
of the en tate of Orrin FP. Pils *f 
deceased, 4 


Circuit Court, 


4 
a 
4" Cock County. 


a 
va od 


e 
i 


ANEA B. ‘quer ; 


} 

Defendant An frrer, Error to 
) 

Plaingit’ in Frrer. ) 


WR, JUSTICE GRIDLEY DFLIVERTD THF OPINION OF TEE COURT. 


/ on July 36, 111, plaintiff comuenced an action in re- 
plevin in the Circvit Court of Cock County againet Anna 2. Gilmore, 
defendant. He alleged in the affidavit that he was entitled to 
the poseeseion of six certificates of atoek (deweribing thea) in 
the Sarstega Gold wining Company, a corporation, thst the same 
were of the value of $11,000, and that the defendant wrongfully 
tock and wrongfully detains #aid certificates from him. He filed 
a declaration containing counts beth in replevin anc trover. The 
writ wae returned by the sheriff on August 21, 1911, showing that 
the defendant had been personally eerved on July &7, 1911, out 
that upon aemand ths defendant had refused to turn over ¢aid prop- 
erty. The cause was put at issue and came on for trial before a 
jury in June, 1918. During the trial said certificates cf stcok 
were produced by the defendant to be used as evidence, and the 
Sam@ were admitted in evidence, and the court verbaliy ordered 
that the same be impounded in the hands of the clerk ef the court 
for eafe keeping, and ae evidence, and that they be retained by 
said clerk until the further order of the sourt. On June 87, 1912, 
the jury returned their verdict in which they found the defendant 
guilty and that the right to the peasession of the property wae in 


plaintiff, and ageseased plaintiff's dasuges at the eum of one cent. 
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On July 13, 191%, which was the last day of the June ters, 1914, 
ef asid court, the defendant's motion fer a new trial was denied 
and the court entered judgment *that the oleintif? ae haye and fee 
tain the rroperty replevined herein cy virtue of tae writ ef rae 
plevin issued ir eaid couse and do hava and recover ef ana from 
the defendant his damagaa of ore cent in form as afereasaic uy the 
jury aeegased together with his cost# ana charges in this oshalf 
expended and have eascution therefer." 

Ay appeal from the judgwent was at onca prayed by said 
defendant to this court and allowed upon her filing her appeal 
bend in the eum of #5,000 within 3C daya, but the appeal wae not 
perfected. 

On July 26, 1918, after the tem at which said judgment 
was entered had passed, the seurt caused the following order to be 
entered ef record in said cause: 

"It is hereby crderad that the certificates of steck 

in the Saratega Gold Mining Company of Arizona iseued to Orrin 
PF. Place, as followe:" (here follows a description of esid cer- 
tificates} “introduced as evidence in the above cause be anu 
they are hereby impounded in the hands of the clez’ of thia 
court for esfe keeping and at evidence and be retained by said 
Clerk until the further erder cf thie eourt. It is further ore 
dered that thie order, the same having been vervcally made in 
eaid cause cr the 13th day of July, 1912, bea_now entered Rune 
Ere ture as cf suid 13th day of July, 1%le.’* 

Barly in February, 1614, more thar 18 monthe sfter said 
judgment cf July 13, 191%, was entered, plsintif?’ moved the court 
for an order ef the court directing said clerk of the court to 
turn over said certificates to plaintiff's attorneys. The proba- 
ble reason for plaintiff's seeming delay in attempting to get the 
actual possession of said certificates of steck, which had been 
impounded with eaid clerk ac aforesaid, ie explained by the facts 
contained in the record of the case of Gilmore v. Bidwell, clerk, 
ete., in whioh case, Ne. 20294, an opinion wae filed by this 
court on January 25, 1915. It appeara that on July 25, 191s, af- 


ter the judgment in the present case had been entered in #aid 
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Circuit Court, and one day sefore acid Rune pro ture orier was 
entered, said Anna B. Gilmore cemsenceat an action im replevin in 
the Supericr Court of Cook County againet said clerk of the Cir- 
outt Sourt te recover the possession of said eertificaten of stock, 
that said clerk refused tc turn the same over to the sheriff under 
the writ, and that thereafter certain procesdings were had which 
resulted in said Buperior Gourt entering a jJwigment in said replev- 
in action, on January 22, 1714, in faver of aaid clerk of said 
Circuit Court. 4nra B. Gilmore apyvealed to thie court Prom aaid 
judgment cf the Superior Court and on January 25, 1915, that judg- 
mont wat affireed. 

tn the present case, after plaintiff had soved the Cir- 
cuit Court for an erder directing esid clerk to turn over said 
eertificates of ateck te plaintiff's atterneya, Anna B. Gilmera, 
defendant herein, om Februsry 4, 1914, filed certain #eritten ob- 
jections to thea allewarce cf ssid motion, “exrressly lisiting her 
appearanes for the ¢ole and only perpeee of objecting te the ¢con- 
sideration by the court" of said metien, and setiing forth various 
grounie of epjestion which wers tc the effect (1) thet the court 
was withowt jurisdicticn to enter any such order; (2) tést the 
court never had jurisdiction to enter any order depounding said 
certificates of ateck; (3) that the final judgment in aaid replev- 
in action vase entered by the court on Jely 13, 1914, waich waa 


tne last day cf the June tem: cf said court, that the nunc gro 





Suna order of July 26, 1915, eae entered after the term had pase- 
ed, that there waa no record cor eemorandum ¢f the court from whith 
the court wae juetifisa in entering of recore eaid impounding ore 
der nuno pro tung, anc thet therefore the court wae without juris- 
diction te enter such order and that the sase was void; and (4) 
that plaintiff, by elacting after the raturn of the replevin writ 
to preosed in trovear aguinet deferiant art se proceeding to a final 
judgment, theresy elected to abandon hie claim ef title and right 


to the peesession of said aertificates of atock and to veat the 
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titie therete in the defendant. On February 7, 1914, after a hear- 
ing upon the motion, the court entered an order sherein it wat set 
ferth that it appeared te the court that esid verdict of June 27, 
191s, was rendersd, that said ?inal judgment of July 13, 1912, "ase 
entered, that said judgment haa remained in full force sud unaltete 
ed, and that no appeal cr writ of error has bser prozecuted there- 
from, and wherein it wee crdergd that said certificates of eteck, 
®ghich have heretofore under order of court been bercunded in the 
hande of the clerk of thie court, be forthwith turned over and de- 
livered ty said clerk tc Beach & Beach, attorneys for the pisin- 
tiff.* Befendant excapted te the antry of the order and prayed 

an appéal therefrom which sppeal was denied, but the defendant. was 
given time within which to file a bill cf exeaptions, which she did. 
The till ef exeertions merely diseloves that after argument, etc., 
the court entered said erder of February 7, 1914, to whieh defené- 
ant excepted, but it doa not disclose that any attiemyt was made 
by defendant on the hearing to shew tust the court waa not jueti- 
fied in entering said erder of July 26, 1914, nuns pre tune as of 
July 13, 1922./ 

On September 15, 1814, defendant sued out this writ of 
error, net from the judgment of the Circuit Ceurt of July 15, 1gle, 
but frome said order of February 7, 1214, which directed eaid clerk 
to turn over #ald certificates of ateek to the claintiff's attor- 
neye. Twelve astignments of errcr are here made, but in nene of 
them ia it aggigned as error thet the court erred in entering said 
~—replevin judgment of July 15, 19125. The assignments of error are 
te the effect thet the court erred in entering any order impounding 
#aid certificates of stock with the clerk, in entering aaid pune 
pro tune order of July 36, 1912, and im entering aaid crder of 
February 7, 1914, directing the said clerk of the court to deliver 
said certificates te the attiorneye for plisintif?. 


Ye are cf the cpinjen that, ea the certificates of etook 
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were introducsé upon the trial of the replevin action, ths court 

had the right and power to impound them fer enfe keeping with the 

Glerk of the court until the furtiker erder of the court end pend~ 

ing the vordiet and judgment in toet action. And we cannot gay, 

in the absence eof any affirmative shoving te tha contrary in the 
pe 


bill] of excertions, that the ocurt was not juctified in entering 


[ 


gaid nunc oro tune order of July 94, 1916, to make the reserde of 
the oourt speak the truth. And we are further of the opinion that 
the court wae fully warranted ir entering aaid order of Fevruary 
7, 1934, fer the gurpese of rendering e?ectusl the judgment of 
the court, rendered on July 15, 2013, upon the verdict ef the jury. 
RO errer being here asegigned te the sffeot that the court erred 
in emtering sali judgeent of July 15, 1912, the question whether 
that judgment ig erronecue is noi before us. Purtacswere, "a pre= 
cecding te enforce a judgsent is sollateral to the jJudgaont, and 
therefera ne inquiry inte ite regularity or walidity can be per- 
mittea in auch 2 proceading.* {23 Oyo. 1064.) 

The order of the Circuit Court of Cock County, entered 
Fabruary 7, 1014, is affirmed. 


AVFIRUEED. 
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CONTINENTAL and COMMERCIAL TRUST 
and CAVINGS BARE, as adminiatrater 
of the eatate of FILLIAM J. KEF- 
BURN, deceased, 
4 Ayre@al trom 
Superior Court, 
Seck County. 


ot 


ne 


We. 


ILLINOI? TERRA COTTA LUEET Ahy 
PANY, a corporation, 


rol 


fappellant, 
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STATEMENT OF THE CATE.V This io an appeal from a judg- 
ment for #1,50C recevered by plaintiff, ao adwinietrater, in the 
fupericr Court of Cook County against the Illinois Terra Cotts 
Lumber Company, a corporation (hereinafter called Terra Cotta Co.}, 
for pereonal injuries sustained by William J. Newburn on June 14, 
1908. 

“~~ The action wa commenced on July 38, 1809, by NKevourn 
agninst eaid Terra Getta Co, Fubsaeyuent]y Frederiok Ayer and 
Fella Brethers Company were made adiitional parties defendant, 

On June 30, 1213, Newsurn died from cauees not claimed toe have 
resulted from said injuries and, wpen hie death being sugzested, 
the #ald bank, ae atiminietrator of Kewburn's estate, waa eubseti- 
tutei at plaintiff. The jury returned a verdict finding the de- 
fendant, Frederick Ayer, not guilty and the dafenianta, Terra 
Cotta Co. and Welle Brethers Company, guilty, and seseseed plain- 
tiff's Gamagee at $1,500. Both cf said last named defendants en- 
tered motions for a new trial. On Warch 88, 1914, on motion of 
plaintiff the cauce was diamiseed av te the defendant, Yelle 
Brothers Company, and the metione of the defaniant, Terra Cotta 
Co.,for a new trial and in arrest of judgment were overruled, and 
the judgment appealed from wae antered. 

The material facte av ahown by the evidence are ag fol- 
lows: Newourn wae a structural iron worke® employed by Fells 


Brothers Company, the contracter whe had gharge of the erection 
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of the building at the cermer of Kenros and Franklin streeta, 
Chicago. During the merning of the dey of the acegident Newburn 

amd several other emplcyes of Yella Brothers Company were engaged 
in putting a aeotion of a amcke-atack into pocition in tae vase- 
ment of the buliding. There was a 9 x le opening in the first 
fleor. This opening wae alec in the secors: and third flecra above, 
but not in the fourth fleer. The agcident occurred about & o'aleck 
on the afternoor of June 14, 1008, At thia time Newburn snd a ¢o~ 
empleye were standing upon @ plank laid aerc#e the epening and en- 
gaged in the work upon the ataok. At thie time also certain tile 
aetters, employes of the Terra Cotta Co., were working between the 
third and fourth flieore, right over where Newourn and other co- 
employes were working. Thewe tile sagtters had been working liare 
all day. The workman below could lock up threugh tha opening, or 
ehaft, and see the tile eatters ut work. A piece ef tile fell and 
atruck Newburn en the head, The witness Zimball testified; "The 
first I saw was when it hit Newburn. I waa stamiing alongside of 
him and I caught hold of him. * * He leaned against we and I 

found that semething had hit him on the head." The witneae Pappold 
teatified: "Yhile we were standing there = plece of tile came down 
and hit Bewburn er the head. I firet saw it ag it wae falling aown, 
after it hit Wewburn, just about etriking the floor, I noticed 
that the tile broke. It wae a half tile." He further testified 
thet he had been on the third fleer a few minutes before the acei- 
gent; that about three men wore then werking for the Tarra Cotta 
Co. between the third and fourth fleere; that they were standing 

on “heraes" which rasted on planke serees the opening; that there 
wera then no other men in the vicinity of the openings, and that 
while there were other men on the third floer the neareat of them 


to the cpening wee about 50 feet. After the aasldent Newburn ap- 
peered dazed and bleed was running from his ounce. On the sane 
day ke was gent to a physician expleyed by Felis Brothere Company, 
who examined and treated sim. This physician teatified on the trial 
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that upon that examination he fcund a lacerated wennd ef the acalp, 
slightly ever an inch in length, on the back of the head, that 
there sas alec 4 sael] punsture wound, #hich was euperficial; that 
the lacerated wound necessitated two stitehea; ana that "there was 
apparently a slight involvement of the outer table of the skull, 

a @light depreseion.” Or the day following the accident Newburn 
waa seen near the beilding sith his head bandaged. Another physi- 
Clan, whe examined hie on the secord day” )°Ene aceident and aub- 
sequently trexted him from time to time, teatified that there was 
a depresvion in the skull; that his right pupil wae dilated, that 
there wae a general tremor of the left hand and arm, and thet these 
conditions lasted about a week. till another physician, si¢ ax- 
6mined him about 40 days after the accident, taatified that under 
the larger wound there wae a depression ef the ekull, that Nexburn 
was pale, and that there wss a tremor of his hande anc hia reflexes 
were @xaggérated, showing an unetable agcrditicn of the nervous sys- 
tem. WNewourn wae laid up and unable to work for about tre months 
and lost in wages akout *24c. Ke commenced working again on Auguet 
16, 190$, but did net do heavy manual labor. He was exmployed ae 
foreman by aifferent empleyers, and on cone job acted as aupéerinten- 
dent, receiving higher wagea until bie death than ke received at 
the time of the accident. Mrs. Yebber, a sister of Newburri's wife, 
teetified thst pricr to the accident ho was in perfect health; 

that after the accident when she talked with him he would eee 
confuzged and would talk about semething eles; that he acted this 
way wp to the time of hie death, but naver did so prier te the ace 
cident. Mra. Buoharan, with whem Rewburn boarded for nines senthe 
during the 18 menthe pricr te his death, teatified that *he bad 6 
sert of a dreamy way a great ‘leal of the time," and that "he get 
off from one subject to another." Another witness teatified to 

the effect that about a year after the accident he noticed that, 
while Newburn was apparently in geed health, he "would try to tell 


something and forget it,* and that "he would atart off on another 
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subject, or stop in the middle of a sentence and think a while be- 


fore he weuld speak again." ( 022 vrodiiey vaelort * 


MR. JUSTICE GRIDLEY DELIVERED TEE OPIRION OF THE COURT. 


It jie first centended by counsel for the Tarra Cotta 
Co. that nene of the three counte of the seceni amended deciara- 
tion is. aufficient to austain the judgmant. Inasmuch az counsel 
for plaintiff state in their brief that they rely solely on the 
third count aw sustaining the judgment 1% is only naceasary to 
coneider that count. The Terra Cotta Co. filed a plea of the 
general issue thereto. After verdiot, on motion in arreat cf 
judgnent or on appeal, everything which by fair ana reanonaoie 
intendwent may be inferred from the general averments of the 
count will be pregervad in faver of the plesder. (0?Rourke v. 
Sproul, 241 Ill. 576, 578; Sargent So. v. Baublis, 215 T11. 428.) 
It ie alleged in catd. count, in sudetance, that on June 14, 190%, 
Vrederiok Ayer wae the owner of a certain building then in course 
ef grection in the city of Chisago, that said Yelle Srothera Com- 
pany wae a contractor engaged in the erection of said building 
and thet said Ayer ard asid Yelle Brothera Company had charge, 
control and eupervision of the erection thereof; that the Terra 
Cotta Co. wae alec engaged upon eaid building, laying tile above 
where deGeased in hie lifetime wag then working, that decearod 
wae ther and there a servant of “"slle Srethera Somoany, working 
under its direction et the bottom of 2 certain opening which ex- 
tended upward through mumercucs floore of aaid building; that "it 
wae themand there the duty of the defendants, and each of them, 
to exercias ordinary care for the safety of the deasased and to 
protect deceagved from falling cvjacts"; that it wae alac the duty 
ef the Terra Cotta Co. “to exercise care in the handling of ite 


tile at the place aforesaid"; yet the defendants "negligently and 
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carelessly failed to cover or protect the openings in sald floors 
aforesaid," and the Terra Cotta Co. “alan negligently and care- 
lessly failed in the handling of its said tile te prevent saia 
tile from Falling through said cpenings,"* so that, by reason of 
the said geveral acts of commission and omianion of said defend- 
ante, and while deceaved was in the exeraise of due oara for his 
own safety, and while the defendants and each of them knew, or 
in the exercice of ordinary care sheuld have known, of the dangers 
to the deceawed in his work there, "a piece of tile fell down 
through said openings and struck the deceased with great force 
and viclenes,"® whereby he was greatly and permanently injured, 
eto. Wit ia urged by couneal that no such duty existed on the 
part ef the Terra Cotta Ce. as is allegei in eaid count. In tale 
we think counsel are mistaken. In Q'Rourkg v. Zproul, 241 T1l. 
876, 580, it de waid: “One engsged in the construction of «4 
building owes to another enguged in the same work and exercising 
due care for hie own safety the duty of using reasonable eare to 
avoid injuring him." fee, also, Flanagan v. Melis Brog. Go., 207 
Ill. 8&8, and Langan v. Enos Fire Zecape Go., 835 111. 308. And 
we think that the breach oc” that duty and the negligence of the 
Terra Cotta Co. were sufficiently alleged. Our conclusion is 
that said third ceunt is sufficient, at least after verdict, to 
fupport the judgment. 

And in cur opinion the court did not err in refusing 
the peremptory inatruction, requested at the close of plaintiff's 
evidence, te find the Terra Cotta Co. not guilty. Wowburn waa not 
vound to anticipate negligence on the part of the employes of the 
Terra Cotta Co, whe were engaged in eaid tile work, and it wae a 
question for the jury whether Newbu@n had any reason to anticipate 


danger to himself in the abaence of negligence on the part of eald 
ewployes of the Terra Cotta Co. (O'Rourke v. Sproul, supra.) And 


the question of assumed risk is not involved, because Newburn was 
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not the servant of the Terra Cotta Co. (O'Rourke v. Sproul, supra.) 





And we cannot agres with counsels! further aentention 
that the verdéet is against the weight of the evidence. It wae 
said in the somewhat similar case of Enos Fire Eegape fo. vw. bLar- 
gan, 136 [11. App. 631, 634: "The evidence on the part of appel- 
lee tends to show that appelise's injury wae due to the negligence 
of appellant's exployeee. True, no one say any of appellants em- 
ployees drop the drill of cause it to fall. But the evidence 
tends tc shew that arresllant'’s servants were working above appel- 
lee and were using drille. Thies evidence is contradicted by teati- 
mony offered in behalf of apreliant. "e think, however, that con- 
sidering all the evidence in the caae the jury were warranted in 
finding that some ampleyse cf aprellant negligently euffered or 
Caused the drill to drep, without resting that scenclusion of fact 
upon mere conjecture or surmise." (fee, algo, Bechat v. Knisely, 
144 Ill. App. 551, 555, 563.) Im the present case there was poai- 
tive teatisony giver by some of plaintiff's witnesses that the 
tile setters employed by the Terra Cotia Se. were prier to and 
at the time of the accident working betwsen the third and fourth 
fleers and imeesdiately abovs where Newburn was working. It is 
true certain witnesses for the Terra Cotta Go. teatified on dire 
ect examination te the effect that none of ite employes was there 
working at the particular time, but on ¢eroes-examination the 
etrength of their testimony was materially leasened, Ye eannot 
say that the verdict ic manifestly agsinet the weight of the evi- 
dence. 

Counsel further cortend that one of the inetroctionsa - 
the 6th - given by the court at plaintiff's request is erroneous. 
Ye do not think that the instruction ia objectionable for the rea- 
sons atated by counsel or that the giving of it constituted error 
prejudicial te the Terre Cotta Co. 


And we canret say that under all the evidence the damages 
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awarded by the jury were exceasive or that the verdiet waa the re- 
avlt of passion cr prejudios. Counee] argue that the amount of the 
verdict wae asused by tie @alling of Mra. Newburn to the etand. It 
appears thet upon her replying to three queations which disclosed 
what her name wae, where she lived, and that ehe wae the widow of 
the deceased, the attorney for Yelle Brothers Company cbjected to 
her further testifving on the ground of her incenpetency. The ate 
torney for the Terra Cotta Cc. did not however object. fhe was 
immediately withdrawn as a witneas by plaintiff's attorney, Ye 
cannot aay that thia incident caused a prejudice in the minds ef 
the jury in faver ef plaintiff, eapesially ae it apreared from the 
testimony of other witnesses that the deceased was a married man 
at the time ef hie dsath. 

Finding ne revereiole error in the record, tua judgment 
of the Superior Court Le affirmed. 
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Shia is an sppesl fron & judement ef 29000 for 
personel injuries recoveredty appeilee, Joan Gunineki, pinzine 
tiff, ageinst the eppellant, sepert aryrant, defendant, 

SY fsapinski nad been employed for mesrly three years 
prior te tne sceicgent hereinafter sentiones, ty defenannt “ar- 
rant, Fe opernted a driil press, heiped build seaffclds, 
gwept flsers, reyeired belts and cic £euErBL work, 

“he seeident eceurred September 1%, 1511. 4% the 
tine be «ns injured pisinsiff was siene, working by siuself, 
repairing & belt, che Geit Pan nerigentally slong the telling 
ef the factory fron the main gheft te @ ¢ountereshaft 2 bout 
twentyefive feet, He reached the belt by seans ef « ladder 
wpon which he etcod while engeged in the work, ‘The belkt had 
been drawn eff the pulley onte tie shaft and ena oo ainck as 
at lay om the sheft thar it dic not turn a8 the anaft revolved. 
it was further prevested from turning with the revclying shaft, 
while the plnintiff waa saxing tae repairs, by means of a monkey- 
erench suich nad been feaiened of tuc weal Gage of the Sekt 
about fourteen incues from tae shaft, Holding tar tue strands 
of tne belt together, ne chatt ren east aad wees anc the 
belt north mand south, He wes between the two softs) near the 
north aheft. in some wanner nis hand was caught between tae 
belt and shaft cr pulley and the injury resulted, there is @ 


conflict in the evidence oa to now his hand was cought. 
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The cause was wubsitted to the jury ex five counta, 
The firat end fiftp commts were based respectively upon coenen 
haw liability, After the plaintiff rested nis cave, s1i but 
the second count were sbandoncd. Twe other esusts, su-cailed 
amendea scounte, were tien filed. An agenaced firsi count was 
filed besead upen the comeon lsw liability. 4n sxended count 
was Also filed in place of the fifth count, A Keoarnte oles 
of the general issue and ef the statute of Lisitaticns was 
filed instanter ts bath the snended esunts. ‘he court suse 
tained the plaintiff's dicaurrer ic tae plea of the statute of 
Limitetions ta beth countsa, 

She defendant's theery of the case was that te 
praintiff was free te use snd did use hiv cea aetiode in ree 
pairing the belt, and tae fact tuai he was angazed to repair 
the belt wet itself aotice te Khim that the belt ens out of 
repair. tne plaintiff reiied upen the negligent order and 
No“ereslisxation of danger and apesifie airections se te aow 
the belt should be repaired. ‘he judgment waa entered after 
mOtions for @ new trial and arrest of judenuent had beer overe 
fulec ana denied, 

The tebtention of defendant, appellant here, is 
that the orisinal firet count wee based upon a violation of a 
statute, and that tne amended first count was besed goon tie 
common lew liability, and introduced a new cause of action, 
ang wee barred by the statute of iimitatisons. in sur opinien, 
this contention ize not sound. ‘the original Tirat count wes 
based upon the comson jas liakilit;, and ac sew cause ef ace 
tion was introduced by tae sxended Tiret count, 

it is furtser centended that tae evidence snows 
that the sccicgent did not and couid not have huppened as the 


plaintiff claims, it is cenmtended that shen the plaintiff eas 
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murt and called fer heip, the ladder on which he was atunding 


wes 
the 
tor 


in an entirely differert position from its position at 


Lime ne wee repairing the belt. Lt is Giaiged tat the 


of tne ladder was leaning against a trusserodg tant helua 


te surport the center of tie bema which runs turouch the t¢ile 


ing. 


the boites was Slunting south, 


fhe top of the ladder waa slanting toward tie north and 


mee 


Oe 


thet @ person etrmiding vron 


the ladder 


ty. 
I 


wuld be Preing north, whereas the ladder, while 


“> 


the plaintiff? ems engarced in rerriring the belt, wes Learning 


+ 
a 


tovasds the enat, and the arrument is sade that the: 


m 


INhad finished repairing the belt and was efgagea in putts 


on the pulley st the tise nis Band was GcSugnt. Tiere is some 
@light variance beteter the testimony of the plaintiff and 
the plainstiff's sitnessea an to the manner in shies the plaine 
tiff's ers gas esught by the belt,and crushed and injured over 
the revyobvings eheft. Yuese were guéstions of fact Yor the 
jury, ond we cammot aay fro the evidence thst the verdict of 
the jury is wreng, cr thet the plnaiatiffts theory ef the ace 
cident was incorrect, Ee ns alone whens the ageident auppened, 
@id moe other person saw the aecident, The gontroversy seens to 
he a¢ te shether his arm was earried under ta4¢ Shaft or sculley, 
or whether it was wound over the shaft or pulley by the belt. 
We see mo reason for Holding that the weight of tre ericance 
is manifestiy cgoeinet the verdict, 

The court refused to sive te defencani's tiird 
inatruction, which reade as fellows: 
“fhe court instructs tae jury the. if yeu bclieve 
from the evidence tint the plieintiff was sot injured while 
mankine repaire to the belt in question, but was ingured after 
he had finished anking saic reeaire and while he wms placing 
the repaired belt back wren the pulley, then the piaintiff 
ganiet recover as ta the secon: count of his cecisratien, 


and a6 te said second count you siould find for the defende 
ant.* 


ward. ty ae RL ables ao asikel eds ,4iedt toY betine ban Jana 


Sco eklis vistkies: az et eet 


> 
a 
t 
ts 
te 
- 
5 
} 
q 
% 

b 
e 
*, 
na 
he 
— 
a 

4 


ee ee en as evens ra aiivd S23 atv tare, Sev ea eeis og 

BJ ati ty.e iiesdoe? a Tinieum saices? aaw sehbal acs to goz 
wae 0 STS Gos “als BREF Coir oad 2d 4m Yadewn wae Ftomee oF 
date BE Seis rs > Agtoeis saw eebhat act to qo) wat ged 
fai ggisd Toad Neetae «2 dali of ahtsth gainal® gan totied eff 


Sion ,tehbeal #4 g2cte a .Satem usctust of blow tebiel od? 


~ ess Site Shie ok Jas o Gee ORF Arty TERS Se SHB Oe 
$4 PEST of bo RaQRR BAT coe ME 4S rat tere - hotediit Bus 
nit. ff ete 28) S ' ist gwar? xfs Famed ise ait me 

di “GJS RG Cod te Vue: PS8 fe 2 SS WewI PS Suct sie Wes le 


ails” ‘ess i dts Gt ye et gees eet w'T3iditeis ené 


herurng paw _ Si tt! bei) See ee Sh 3 “3 &t2R2aed 


a 
ie 


Sia Fk Bk eS Pee I BS ?#saite iis lore ast 


S908 SF ~ 2 goeahies se oth Ye” suarae oe ies seit 


Gl S8S05 WaT et rs cai0% ; ae iY IL ee , Phe TeeQeo Tahie Ge Are 
atau Sw #2a ho Sas Fenway eticae fan ma oLt- vetideckh cc? sa od 
ne Ook 92 9b fis: 0 8 bene at? gato Beate aaw 22 isdvtentw co 


Bat 25D 2 ie “he oe 


ba 


ae Ade Jed meant fe. ST (are? <5 #48 Ff 
. Adiwiay SHS Jagirya edies titan atk 
“Siow Pah gu ty ped. @¥2e% SF wEcndset gave ent 
rae9ficd eb ebser cols: ,weisouetanl 
Sea 92 oxy BF LAsd YEE Sotd yet tied &teO9 eae 
Sa. + UHIGUCL 154 ase o4 isnial: 3 le feats agaashbive sas me<t 
tuwiv Dole dk Gur dav aRGad@ebyp af card ile ef #7 isjet oasded 
au keat. nai vn (lide ae ativasit olexw Satine asharialt tod ve 
ViLs. he | Mie ctw , titan CRP OG soa JASd SMtdmest Bid 
_ ait. S¥4ia%e ad. fa fou 5 > t5e08 S43 of ag weatgest @ornen 
reel eld 40° bas wi whoa Ek FHCs | be Oteae bise GF *s Dae 


of 


oe nd 


The second count was the only count eft in tha 
Gesiaration assed on an alleged violstion of the statute re~ 
isting te waking repairs on active secnanian or operrtive 
part cf any machine whes it is in motion, it is prediested 
On whe last sentences of Sec. 1 of the Sszardoun bachinery 
AGCt, Lewes of 1302, &. 202. se find no evidence in the recexd 
wpor wien tue instruction ceria te based, and, in sur osine 
aon, tte court Gic net err in refusing to give lt te the 
jury. 
the plieintifxs was permitted te exhibit nis forte 
WYG 424G and to the jury ever the objcetien of the defendant, 
i% i8 urged by the defendant that there was no issue ar cone 
txvoversy in the case as te tie nature and extent af the ine 
jury, ed thet the exnibitien of the plaintiff's hand and arm 
tc the jury was esicuiated to nicnly inflame the minds ef the 
guxy AHEG Bet to prove any issue of Fset in the cuge.Zas stated 
in Cui. & Aiton h. H. Go. ¥Y. Glausen, 1735 i12. lo, at page 106; 
“it 28 questionable ehether the exhititiion was 
proper under tne circumstances and enetiner its only ef 
Tect vould not be to excits fecling wether than to aid in 
setiling any disputed question; tut we dv sot eek pree 
pured te say that such was the cnse, Of tinat tAere gaa o& 
clear abuse cf the discretion confided to the trial court,” 
ise that esse, a8 im inis, the plaintsiif was pore 
mitted to exnibit te tke jury tue injury caused vy tue age 
cident, ana it is urged Here thet there was ps icgitinate 
purpose to be served Sy tue exhibition of the plainwifYts 
Hend and atm te the jars, out thet it did cause cositive 
and @erious herm te tne deiendgnt for the reason tunu the 
ara nad a running secre 9G wes discharging pus, end wes 
Atuuseating to leok upon, “he eontenticon is set witteut 
force, and if we gould see from tie amount of iue werairct 


Lhat the Jury wae 60 effected er inpressea with tue exe 


hibition of the injuries to the arm that they were led te 
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eive * Lsrge enc unreasecnablie verdict, ve enould be inclined 
to held tuat the ¢ciscretion of the court, in nllowing tHe 

@Rnibiticn of the injured ars anc hand, wae abused, snd that 
the court committed error. ut, considering the teetizony BS 
te the nature end permanence of the injury, the ssoundt of the 


werdgict ases cot 1s 


c¢ i} appear that any sueh effect was pree 
duced upon the minds of the jury, and we do not taink that 
the error, if it wwe an erver, 1s reversibie, 
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it ia Further Ountended that the eczuse af setiscn 


eet forth in the awended filth count was outlawed and cbnaxious 
te the defendant's ples of ibe statute ef limitations, sand that 
the court erred in sustsining a denurrer to the cefendant's 
plea. i our opinion, the court did not err in this regerd, 
Upon a review of the evidenee, we cane. say 
$hat the plaintiff is shown to Kuve been guilty cf contributory 
megiirence, ‘ruc, tue plaintiff knew of tae defective condieg 
tion of the belt, but it ie not shown taal He Knew ond eppre= 
Cinted the danger arising from the condition of tke belt which 
eauged it to be caught sy the revolving shaft. where a servent 
knove of a defective conditicn but dees Hot appreciate the 
danger arising therefrom, ne is act preeluded from recevery, 
The inference from the evidence tiicn uay be legitimetely 
érewn ig that there was at least one loose aad ungiuec Tlap or 
Portion cf the belt shichk cavent on the reweivineg saextt, snd 
plaintiff claimed that he dict not know or appreciate the danger 
of this lovse or unglued piece of the belt catesing upon the 
ghaft, and did net enprecinte any danger of that conrncter. 
Re was ordered to shorten the Lelt and wea engased in tnat work 
S& the time he was injuree+ <Accerding to his testimeny, He was 


engagced in pulling the leee through the belt when the belt turned 
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end caught hia hand. it was a feir inference for the jury to 
Graw taat the repairing of the belt, “while the sheft was in 
motion, wag o danger ef whict the plaintiff bsd no knowledge 
or appreciation. 

Finding no reversible error in the reeord, the 


juagment is eflirnec. 
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ARIE I. ADAMS, 

Defendant in Krror, 
BRROR TO SUPERIOR COURT 
Ve. 
OF COCK COUNTY. 


19°2T.A.63 
«J fe Lhefhe UV & 


EDWARD s. ADAKS, 
blaintiff in kK 


Re er See Ha ee ee” Se 


Ki. JUSTICE SkITH DELIVENED THE OFINION OF THE COURT. 


This writ of error is prosecuted to reverse a 
decree in a default divorcee case, The complainant below, in 
her bill, alleged habitual drunkenness on the part of the 
defendant for the space of more than three years as the only 
ground for diveree. The usual averments of marrisge, resie 
dence and the faithful performance by the complainant of her 
duties and obligations as a wife are made in the bill, 

Personal service of summons on the defendant 
was had, but he did not enter his appearance, and an order 
of default was entered against hiw, The evidence vas heard 
in open court before the chancellor, and the decree was ene 
tered upon such hearing. The defendant now seeks to reverse 
the decree on the ground that complainant failed to prove 
the cause of divorce by “reliable witnesse2 sccording to the 
statute." 

Two witnesses testified to the ground of die 
vorce alleged in the bill,- the complainant and Dr. Small, 
her brother-inelaw, The teatimony of the complainant is 
full and cireumstantial and covers the last six years of the 
married life of the parties, Dr. Smali's testimony fully 
supports the testimony of complainant, and further sows that 
the defendant's physical end mental condition is due to alchele 


ism, The evidence in the case is anply sufficient to make 
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out a case of habitual drunkenness for more than two years, 
in accordance with the provisions of See. 6 of the Divorce 
Act, relating to bills taken as confessed, 

fhe allegations of the bill ss to the faithful 
performance by complsinent of her duties and obligations as a 
wife are sufficiently proven by the evidence, 

We find no error in the record, and the decree 
is affirmed, 


APFPLEEED. 
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AGE — LIGi4d. 
TRIBUNE COMPANY, a sorperstio 
Defendant infirror, ERROR TO 
Wes if BURICIPAL COURT 
“Pls iff in Error. 


_ 1921.4.639 


Bk, PRESZTDING JUSTICE BAUKE 
DELIVERED THE OPIPION OF THE CODRT, 

In thie suit inetituted in tie Busnicipsed Court by 
the Tritune Company, agsinet Anua 5, Yermiell, fhe plsintiff 
Jijed’ ite etatesent of claim as Poi lows: 

> a arene Oinim is for money cue fer advertisiog ine 
verted in tis Chisago Tribune uncer the teres of o certain 
contract in writing exeauted April By Alt, asid contract 
waa executed by BE, E, Ferdeli, hugbend of the defencant herein 
#ho is berein sued az tie uncdiasclesed principe d ef eaid Ee Ee 
Fondeii, #he am tier sgent in the comivet of the tailoring 
bus inese known a9 E, BE, Fendell controlled ani operated py 

he defendant herein executed eaid contract.* 

The affidavit of claim atatea that there in due the 
plaintiff 2636.36, Defendcant*a affidavit of werite sete forth 
“ae £rounda of defenme thst deferiant never suthorized said 
BE, E, Veniell to anter inte any agreement «ith the plaintiff 
om her behalf, nor ever ratified suid agresment, nor aonterad 
inte any arysenment «ith the plaintiff; that plaintiff eued and 
recevered juccment for $656.36 ami coete againat KR, E, Periell, 
hnsband of defenisnt, upon the sace cause ef action, in the 
Municipal Court om April @4, 1911, on wich jucgeent on ante 
sution wan iteued and returned no part satisfied; that plaine 
tiff had knowledge and sotioe, prior to bringing said euit 
ngainet eeid BE, EB, Yendell, that he wag the arent of defeniant, 
and tho® plaintiff, having siscted to held the aaid scent upon 


the same cauee of action in said oricr suit, is astepred from 


Belding defendant tharoon, 
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Uron the Gleae of 212] the avidence, of the trivl of 
the ease before a jury, the court inetructed the jury ta rae 
turn a verdict for the pisinhiff, and upon the vardist ae 
returned juignen) was entered ageinat cevondant for the amount 
ef the claim, Thie «rit of error in prosecuted to craverse 
such judigeoat.\~ 

Tie contrast aed on if unser eenl executed by FE. EK, 
Wewi¢il, the husband of paointarl an error, in hie iniividual 
capacity, The record disgignem thet pricr te the commence= 
ment of tho preaent suit orainat plointarf in error, defendant 
in error brought sult in the Municipsl Court ozeinet BE, BE, 
Wandeli upon the acme cae of action, ani thare recover & 
gucgawnt cgsinet him for the like amount. Vv 

Tha triad of the present anee in the Kunicipal Oourt 
appesve te have bees ooniucted by piaintiff in error mainly 
wpon the theery that defendant in error with knowledge and 
notice that plaintiff in error ees the untiadlosed principal 
of EB, EB, Wendeil, «hu exseuted the contract, buving glooted 
te proceed against the agent, Ey BR. Werieli, van. tharebdy 
estapped from proseeding ageinet ginintiff in error upan the 
LSL Lids Avpey 
165 Tile 


Gare gauee of action, 
O04 


ApPes 403, It ia ciear Trem the reeord thet the main one 






troversy at the trial ena upen the iesue ef fact es 40 shether 
of not Gefendant in error, waen it proweeded te Judgeant 
ageinet KE, FE, feniell, had Enowleige and notice thet plaine 
tiff in error waa bis wncdieclosed principal, 

fhe record discloses, ani it is practically com 
ceded by gounsel for defamient in error, that there waa ovie 


dence introdused by plaintiff in error tending t¢ show that 


defendant in error had euokh knowledge and notice, but the 
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action of the trial court in civing te the jury the porgnmptory 
instruction to find the iewuea for saefendant in error iv 
évesht 10 ue extemiated upon the ground that gush evicene ine 
tiroduged by pisintiff in error 48 G@ eantradicsory amd ite 
gomiddubie thet if hae ebeosutedy no Volue 26 prool’y ani the 
argument here of ocunsed for defencant in error ia mediniy 
directed tg a consideration of the smight te be accorded 
SkGh CV ILORKE, 

Hecestarhiy, the trial oourt in civing *e tHe Jury 
a poronmptory lartraction te first the ieee for devandant in 
Gryver, wither entireiy isnowed the evidence intrecuced op 
beheaf of plaintife in error, ot spe s coneicaration of the 
Weight ef the evidense benuring upon tke lanuea of feet oone 
Siuieag thet it prepondarated in favor of cefendant in oxrore 
thn a wetien te direct a verdiot the avisences ie not eeiphed, 
bat the 6vicence in faves of tha party against whom the sotion 
45 Ghrached must te coneidered in ita mors favorabig Algat to 
hie, with eli the inferenses in nie fever which can be iégie 
tinetely crams thorefrom,* 
B45 Tile, i8?. 
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Pisintiff in error de aought to be held Liable as 
the wadclegloard principal of her baghunl, ET, E, Yeniell, upon 
& cantract under 2443 exequtad by eebt FE, Ey Fendwil in dle 
individual capsasity. 

Th sattied rules of law in this atete, ano Sy shioh we 
ars bowed, de stated in Boish v, Murppy, 337 Tliey GG, taues 

"The rule in regard to inctrumente under seal mode by an 

agens ie, thet in order te bind the pringipal ani te maxe 1 
hia sontract it muat purport on hte face to be hin contreot 
amd the sel mast purport t¢ be Ada, Ad ugent cennet ordie 


nerily bind the principal ty « sa@nled contract arecuted in 
bisa o8f here, nor gan tne principal ordinerily avail hinoeif 


“ty 


S- 


a 


ew ~ 
vd, Stay = Peers ; ot) ' L¥¢ orb 4 gebed fede 
' 7 ' ‘ 
i } - 7 i + ef ty é Ne 
* 
- 2 be «3 
- " 
: : a 
" rely 
: in gs i ie PLN ae 


: vie 
a ’ ifs 
ry a 
P - 
3 . ‘ an 7 L 
6 i; wid i pihaax F&F hi I ' g AGE? 
Oe, Wile f y ' “mv 2 i 
Lid & ae SPE Si se ; PE; yj 
rae ie as tat APRA Ee ma ar 4 3 : [?.2 y A438 
2 » P é * { 
< ti ran t ; ’ ; a 7 * i Shed > 7a 4 


tf 3 ra wei ¥7 ra 
: Poa a wt BStoart 4 
meg ; ‘178 Hite ' Ath gahe 
oa : $7 “a , * “5° 
a bi} - Row “1 7 ete . : ww we ae * “ . a= é ‘ af 4 
mo : 

* 44 a” » Py ‘ 

te 

ipa ff havi ads Byes I ar a | 

“a 

: hy aah 82-4455 Ute fetal 


eb 1 AR? “peo : bis ic ; 3 (ra “aie etna nis) 
in 2 ov at RESR Se BT: /f-) 4a ae Sear ‘gue * 

atila cog Lnoktwrnad 
ou Mee aa eat 


SBA gh o> ge- poh ofp’ gt dupe’ uf betnay af geRied ate 


in ma Ron gape Remade! 


Be uit lagkaug Esse ena eesti gk Of SYA 44, a elary oA FR. 
2 ' at ere eer oct Laie of paar E dsae Pe) ines: 
JoAsies eta ot iF ont OFA 2. ProQieYg bing 7h fontsneos ose 
ehids SoonvS Sega AL eat ot  § Saoqsaq te. Toot Of9 Boe 
RN TLR kh foettade Oesiuw a a8 leqdeathes ad? Gale: gilaoa 
Tl. sd Liowe ¥viddantoay dagisvulty oat Aso iam gdunn awo ald 


o~ 4m 

ef auch o contract ani sue the other contracting party taernon. 
An undisclosed principal whese authorised avent hus sade auch 
&® contract if his behaif can neither sae soy be auc on it. 

And it wag further held in that Gnawa that tha faet 
that the contract would have been valid aithout 4 seal, and 
that tha authority to execute it eight, therefore, bo by parcd, 
#a% immeterinle 

The mule announced in the Rajah sass, supreg, was 
adhered to in the ister case of Sastran 178 
Thieg SE8. 

The rule wee alee fallored and epplied by tala court 
a6? Til. Appe, 358, 








shorein a petition for certiorari ean denied by the Suprese 
Courte 

The appileation of this rule in the inctant ence 
precludes a redovery by defemiant in error cgainet plaintiff 
AK error upon the contrast gat up ia the statement of cis iti, 

It is here suceeated by sowneed for defancant in 
error that a recovery my preporiy be bad agsinet picieatif? 
in error upon the theory thet pleintiff in error and her 
husband, E, &, Wemieii, mire coempartaere im Susiness am) xere 
lisble aa such wpon the contract executed by aaid E, E, Fandell, 
one of said cospartners, in furticrance of the partnership 
business, A compicte anteer to thie sugseation isa that 
plaintirt in error and said RE, E, Sermiell are not here sued 
as SOmrartnars, 

Tt te further contended that a% tha centraet op ite 
face atates that the advertizing to be furnished therein eas 
for "the tailoring business of the advertiser®, ani ae the 
advertiser in thie onse was the plaintiff in error, such con 
tract erecated an igplied obligation om the part of pieintif? 
in error, whe was the principal to B, E, fendelil, The ine 
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oo» So 
firmity ia thie contention is thet the centract expressly 
refers to BE, Be femigll as tae person designoted ae ®Yodvertiser® 
Lonre dig 

In the performance of lta duty, aa stated by counsel, 

to deside casee upon the morita, the eourt is not warranted 
in ignoring the spplication of wail settied rules af iew te 
the sdwitted or astabilaned Foote in a cage, A cause ise 
dsoided upon tac merite within tha sensing of the statute 
when it io decided upon an acplicstiom of well aettied rulas 
of jawa to the admitted or cstubliehed facts, 


Tee Juicnent of the Municipal Gourt is reversed, 


SUEMIMENT ARVERBED. 
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SHE PEOPLE OF TRE STATE OF Tid TRC 
for the use of; SRA HL BNIAKIN, 





% Appelleg, APPEAL FROM 
vis f erneeIT court, 
PILLIAM A, SNYDER at 1,, f COOK COUNTY, 
THE TITLE GUARARTY ae san company, 3 
ILE GUARS aay AGOMP A 
a Gorperation, ; FT G yd { A. G A. 1 
iv preliant. j 


BA, PRESITING JUSTICE BLOKE 
DELIVERED THE GPIRION OF TEE COURT, 

Tris ie « cult inatituted in the Circuit Court in the 
nome Of the People, for the use of Yerae] Benfaming ecainat 
Wiiliam Onyder and The Title Cusrontee & Trust Company, rrine 
Gipal and surety, respeetively, om the official bond of sala 
Aanyder ae conetable, Service of summons rae had upon the surge 
ty only, and a trisi reeuited in a verdist and jwigment against 
it for $5,000 debt and §3,770 domages. The surety appeala,. 

A the geciaration alleges the eisetion and cuslificae 
tion of Snyder aa constable, the giving of the bond sued on 
and ite arereval by the county clerk, und assigns aa a breach 
of ifs conditions that one L. R, Huston on June 30, 1906, bee 
fore a justiue of the peace in Cook County, obteined tro judgmestes 
agoinet Tobias BD, Lande, ane for 8200 and the other for $133; 
that on duly 21, i906, exeautions «cre ieued on beth aaid 
jucgmente and placed ia Snyder's honde for service; that on 
July 31, follewing, said Snyder levied upon ond sarried ceey 
@ertain cesorihed joxelry, cleoka, vatchea, fountain ene and 
Store furnishings belonging to Israel] Renjxmein, of the veiue 
of $2,000; thet said Benjamin, bsfere or at the time of said 


levy informed caid Snyder thet be, Benjamin, sae the veneer of 
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a 
Haid goods ant chattele and protested againat sali Bayder levying 
upon and taking and carrying aesy the sane or any port thereof. 
The lenues were made upon three vleaa fiied by aprelisant, 
Firet, nop est feactus, unverified, andi aot now reliad upeny 
seoond, « jeAiwl thst Benjamin wae damigeds and third, 4 denial 
that Benjomin wan the srner of the gooda and chettels levied 
epens v OYE mrolbary for 3") 

| It in firet urged that the trial court isecronerly 
admitted in evidence cartified copies of the preeredinga had 
before the justice of the reace, cherein juiezmente wore rene 
dered agsainet Tebiss DB, Lenie} aine ecartified agpisa of the 
executions issued on waid juisnenta and of the roturne of the 
constable thereon. This nroef wea oPfored by arpeliece for 
tie purpose of sheting the return of the senetable on aalid 
exesutions. 

Section 17 of the set entitied *"Evidenos and Reporte 
tions®, provides, in part, os follonms 

"The progeedings «nd jwirments before justices of the 
peace sey be proved by o dertified copy thoreof, unmier the 
hané and private seal of the justice before «hom euch proe 
eseding er Juicment is had, or hin succeasor, hoving the ountiody 
of the samt.” Ry 8. IGS, Fe 3557, 

It 43 not necessary te determine «bether an exgoye 
tion inaued by a justiae of the pesee unc the return of the 
offioer thereon are auch *preeescinge® within the contemplation 
of the etatute, se may be proved by «a certified copy thorec?, 
because the satters acught to be thue proved by «prellee sere 
admitted by appellant under the pleadings. Acpeliant cannot 
have Seen prejudiced by the admission of ineonpetent evidenes 
of mitteme «hich were admitted by it, and which it was, therte 
fore, not incumbent upon appellee to rrove, 

The plea of non got fagtum, unverivied, ani new 
abandoned by eppellant, admitted the clisced bresehea in the 
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Ae auplied te the bond here suga on the plea of 


men os rtentusg admitted that the comiition hed been broken 
a® alleged in the seclerations Baa3 Heeiny, 18 Tlle Avpey 






S473 Fidelis Nepos it ‘ee Shigngzo Bis Avs So., 9 T1l. 
ArPe, 455, 

VY appellantts plea averring thet the property in queae 
tion was not the preperty of Benjamin, na, by leave of court, 
filed by it upon the close of the evidence for appeiiees, and 
it ia ineistad that the verdist of the jury wron the iesue 
eade by thie plea ie aseinet the manifest seizht ef the avidence, 

It was contented by cpeeiiee thet in duly, 1906, 
when the conctable levied the exeeutionn npen the croperty in 
quention, said property belonged to the fucveent aehtor, Lunde, 
ami not te benjawin, The eniy substantial controverey upon 
the trial in the court below related to this issu, 

Sometine priey tu February, i8Gé, Lanie waa adjudged 
& bankrupt and on oF about February 10, 1806, the aasete of 
said benkrupt, including a portion of the cvroperty here ine 
volved, were atruck off and solid te Benjwpin for his bia of 
$2,305, and the trustee of paid bankrupt'a cutate maa Girected 
to turn over auch agaete to Benjamin. 

The teatineny diacioses that Benjamin reid fer the 
property with his certified check for the amount of his bidj 
thet the property wes then in the store bulidcing formeriy 
ocoupied by the juipment debtor, LendO, anc whore, pricr ts 
his bankruptoy, he concucted the jewelry business; thet at the 
time of the purchase of the property by Bim, Benjamin was 21 
years of sg6 and was a cierk in the omploy of a firm doing a 
whel-esale jowelry business, tiat he wborrewed from vurioun 


parties the greater part of the money which he paid for the 
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property} that inmedistely upon his purchase of the property 
he prooured & sonsignment of diamonds from the firm by which 
he wan wmaployed amt mingled the sme with the stoek of geode 
ao purchased by him; test be directed Lande ty put nit, 
Benjamin's, nome on the guteide of the store, auc that he 
then, 2190, plseed on the front of the atere a plese of caper 
whereen was written or printed the gorda, "I. Benjamdn fa tie 
owner of thie property®; teat on the signs in front of the 
atere, whereon appeared the mune "T, D, Lario®, he caused to 
be placed immediately above maid nore printed signs shercon 
appeared in amail iettors the words, "I, Banjaminy sucessa0r 
te; thet oe carsomalhy aha nothing with ta6 property from 
the tie he purchased the same in fobrucry, 32908, wrhil it 
wae levied upon by the sonttable in duly followinge 

Appellant Siaglaimed upon the triad any purpose of 
showing thet any part of the money #hich Benjamin paid for 
the property wae obteined from or belonged to the juigment 
ABotOM, Lanies ~~ 

hile there are some facta am circumstances in 
evidence which tend to cast a Gegret of susplieion apan %5 
good faith of the tpuneccthion, thoy ore not wo inmonsictent 
with a justiffeble purpose on the port of Benjomin ta evedd 
Kimeelf of the good #411 of the business eatablished by Lannie 
ae to wargant us in hoistag that the varaict of the jury finde 
Aug thet Benjamin was the true oener of the property ie ageinet 
tie wenifest weight of tne VIGGO» 

Statements made by the constable at the tine he 
wade the levy and in comneetion therewith were & port of the 
eee geting ond ae auch wert properly admiaadbie in SV iene. 

Refdering to Lande, the witnear, UxeERoorg, Kas 
asked this questions "Sas 4808 Weat Yadieoen hia pisce of busie 


nees when you ami constable Snyder vent down there?® The 
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ahawer to the question @niled for the mere sonclneson of the 
witmes oni the objsction to the cuastion by oounael Tar ape 
selleo wae properly sustained. 

The only evidome relating to tha qusation of 
Gas ZeG, Or che value Of the ooh tevieed upon ani taken by 
the eonatable, ia found in the testigony of Benjamin, Ye 
eguntervaliing evidence sue offered by appeliant, omit uno 
the reeard om sada we find no aubsatential sreund te eorrent 
our interference «ith the verdict of the jury upon that fanue, 

Tosre ta ne peejudicial error dn the record and 
the gucqeimt ia offireed. 


JSUOGKENT APPIRVED. 
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